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JusticeofCourtHigh"as51111תעCourtSupremeThe1ת
1993[January]28

Shamgarן,Elonן.ם,,MazzaandOrGoldberg,Netanyahu,Barakגג.

SummaryEditor's

Islamicand~amastheby)0תת47"סנmwderandkidnappingOfactsbrutalOfnumberבFollowing

theempower10IsraelofGovernfnentthebydecidedwas117992,December,15organisationsteworistJihad

temporarytheforordersissue10stripGazatheofandSamariaandJudeaofcommandersnulltary

andOTganisingתוparttakenhadwhoorganisationsteworisttwotheseofleaderstheofdeportation

issuedthereuponcommanderstwoTheyears.twoexceeding10תperiodבfortewor,ofactssupporting

theoftimethe(from7945Regulations,(Emergency)Defencetheunderprovisionstemporary(general)

be10ordersdeportationtemporaryindividualforallowingtewitories)theתוforce1"51תוbutMandateBritish

however,would,whichup,setalsowascommitteeappeal1ותissued.beingafterimmediatelyoutcawied

10deportedwerepersons400Altogether,place.takenalreadyhaddeportationtheafteronlyappealshear

orders.deportationtheunderLebanon

cawiedlawfullywereordersdeportationthethatsubmittedrespondents)(theauthoritiesdefenceThe

10priorheard11haveandappealהבbring10opportunityתבgiven10תweredeporteesthethoughevenout

anywithoutoutcawiedbe10deportationtherequiredconditionsemergencypressingsincedeportation,

ordersdeportationgeneralthesincewith,dispensedbecouldhearingpnorargued,theyMoreover,delay.

recognisesCourt~ightheoflawcaseAlternatively,respect.thatנםprovislonlegislativeexpressmade

enforced.be10לי111תhearing10rightthelikerightinherentתבevenwheresitatlonsemergency

wasitselfordergeneralthebecausebothVOld,wereordersdeportationthethatarguedpetitionersThe

ofrightpriorבdeporteesdenyingforbasislegalsufficlentoflack10owingparticularןמו"0,תוabVOId

deportationthethatsubmittedtheyMoreover,orders.individualtheתוdefects10owingalsoandhearing,

Civiliansof~Protection10relating9497ofConventionGeneva41יthesu2celawinternational10contrarywas

Israeli10contraryalsowas11particular.1תdeportationmassandgeneral1תdeportationprohibitsWartime=

deportation.10pnorhearing10בrightthegrantswhichlawadministrative

the10priorupset10תwas)01ץ11471ססappealהבthatwaspetitionerstheofargumentadditional1ות

outrightreJectedwasargumentTheorders.theinvalidatingforreasonadditionalהבwasthatanddeportation,

and111regulations(underdeportationthe10priorexistenceתוindeedwascommitteeבsincecourt,theby

Regulations.(Emergency)Defenceofthe772

follows:asheldCourtSupremeThe
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.15deportationwithdealing211Regulationincluding1945Regulations,(Emergency)DefenceThe1ת1

andlawJordanianfromfirstderivedwasforcecontinued1לGaza.1תandSamaria,andJudea1תforce

administration.nulltaryIsraelithebyenactedlegislationfromsubsequently

thesupport10evidencesufficlentbemustthereRegulations,(Emergency)Defencethe10According2.

fulfilled.beenhasrequirementT~scase.individualeach1תdeportation

appealshear10upset)01תתע11ססadvisorythethatprovidesRegulationsabovetheof1112)8(Regulation.3

byrequested501]ordersdeportationexanune10jurisdictionhasalsodetentionadministrativeagainstב

afterorbeforeheardbe1015appealthewhetherspecifyhowever,)0תdoesRegulationThatdeportee.

underappealOfrightthethatbewouldinterpretationreasonable14out.cawied15deportationthe

pnor10בrightבofdenial~owever,deportation.10prlorexercisedbeshould112)8(Regulation

wouldremedycowectTheorders.deportationtheofinvalidation10leadnecessanly10תdoeshearing

havewouldasconditionssarnetheunderdeportationtheafterplacetake10hearingבallow10be

deportation.the10pnorplacetakenhad111]prevailed

accordance=governmentmilitarytheof1actanyof;legalitytheexanune111יעJusticeof.Court~ighThe4.

heiofrighttheofgrantrequlreprinciplesThoselaw.administrativeIsraeliofprinciplesthewithבז1תע,

theofpresencethe1תheldbeshouldeffective,andfairbe10as50hearing,thepossibleasfarasand

by15ת10ןטandperson,1תappear10personsuchAllowingdeportee).thecase,this)1תconcernedperson

תmistakenof:casespreventedhavemayrepresentative,15נסweretherewhichOferrorsotheror171111ב

matter.presentthe1תnumber

from,departedbecanhearingpnor10בrighttheforallowingrulethecircumstances,exceptional15ת.

10necessary101511תcase,presentthe1ת~owever,departwe.suchjustifyneedssecuntywhere

lawcaseearlier1תdownlaidrulethesuaceexist,circumstancesexceptionalsuchwhetherconslder

subsequentheldbeshouldhearingבhearing,prior0תbeenhastherewhereevenwherebyhere,applies

41detail;1תcasehisforwardput10opportunitythedeporteetheaffordshouldthisanddeportation,10

orders.deportationindividualtheinvalidate10תdoeshearingpriorבof;lackevent,any

replace10general1תsoughttheyasinsofarinvalidwhereordersprovisiontemporarygeneralThe6.

outcawyingbeforeplacetake10hearingpriorבrequirewhichjusticenatwalOfprinciplesexistu2g

cases.exceptionalspecific10relatingwithoutorders,deportation

follows:asconcludedCourtThe7.

theorderedCourtTheorders.deportationindividualtheinvalidate10תdidhearingpnorofLack)ב

deportation.thefollowinggrantedbe10ofhearingright

"(didthisbutstated,reasonsforinvalid,wasorderdeportations(general)provisional"Theת10

orders.individualtheinvalidate
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thebyconsideredbe10wereordersdeportationindividualOfinvalidityregardingSubmissions)(

appeals.(subsequent)ofthescopethewithincomrrutteeadvisory
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'Justiceof,courtHighas51"128courtSupremethe2ו

JUDGMENT

Introduction

the10relatethemaccompanylngapplicationstheandpetitionsThese)8(1.

theandSamariaofJudea,resldents014151992December171,02Lebanon10deportation

hasinformationauthorities,governmental10accordingwhom,ofrespect2וstrip,Gaza

JihadIslamicorHamasthe2וactivearetheythateffectthe10assembledbeen

organisations.

exceeded,orreached,activitleswhosethoseonlyreply,Respondents'10According

andoperations"812128,)12018214טadministrationlocalforresponsibilityOflevelthe

thedisturbing2וmerelyengagedwerewhothose201anddeported,beenhaveincitement)

slogans.writingorleafletsdistributingpeace,

theofvictimswerewhoAzoulai,IrisandToledanoNissimlatetheofRelatives)(ל

asproceedingsthejoinedAssociationTerrorofVictimstheandorganisations,above

ofthefamilyTheForce.2וremainStatethebytakenstepsthattherequestingrespondents,

theforappliedandpetitionerasproceedingsthejoinedalsoKatzYehudasoldiermissing

missingIsraeliOfexchange82include10willingness"5declare10Governmentו2

thatclalmingpetitions,thejoinedalsoPorathShaiAdv.expelled.personstheforLebanon

oftherequestthe1992,December251,02refuse10competent201wasGovernmentthe

aretheyplacethe81deporteesthe10suppliesandaldtransfer10crossRed12%1820ת81ט

Lebanon.2וstaying

outset:atthepetitionsadditionaloftheserespect2וpositionourexplainwouldWe

theandfamiliesAzoulayandToledanoofthepetitionsthe10relatesasInsofar)1(

theofthatassamethearepositionstheirAssociation,TeworofVictimsofAssociation
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those10applyalso111יעbelowcontextthis2וusbystatedeverythingthereforeandState,

petitions.

familyKatzoftheapplicationtheus~beforedeclaredhasAttorney-~GeneraltheAs)2(

gocanwestagethis81thatconslder201didweandGovernmentthebyconsideredbeing15

181beyond

"however,petition;Porath'sofAdv.basislegaltheregardsasdubiouswereWe)3(

any215וdeporteestheforaidofmedicalquestionthethatapparentbecomemeanwhilehas

thewithuptakingpresent8115Governmentthewhichmattersthoseamongstevent

additionalsaldtheofconsiderationtherefore,stage,this81andcross~Red12%1820ח81ט

superfluous.becomehaspetition

sections:followingthe1210dividedbe111,יstatementsour2.

theandorganisationHamastheofdescription812018214טbackground,Factual)8(

organisation.JihadIslamic

ordersexpulsiontheforbasislegaltheandmadewerewhichordersexpulsionThe)(ל

Respondents.the10according

arguments.Petitioners'The)0(

expulsion.ofthelegalitythe02Conclusion)4(

JihadIslamictheandHamasThe

murderandkidnappingbrutal8outcarriedHamasthe1992December131,02)8(3.

fiveanothercausedorganisationsaidtheweek,sameTheToledano.Nissimlatetheof

andkidnappingOfActsthem.precededhadwhichmurderofactsofclimaxthedeaths,

oftheandorganisation,saidoftheobjectivedominantandcentraltheexpressedmurder

ofStatetheof11420ט841טtheaboutbring10factions,"5andorganisationJihadIslamic

beenyearsrecent2וhaveorganisationsThosewar).holy)8JihadthroughIsrael
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ofshooting,orstrangulationaxes,stabbing,bywounding,ormurdertheforresponsible

victimstheamongstpe~etrators;theofpaththe2וfallenhavewhosoldiersand)1,111825

alsohaveorganisationsThesemore.andyearsof70peopleoldandgirlOldyear158are

them,10accordingwho,territonesoccupiedtheofresidentsArabOftensmanymurdered

normspersonalthe10ofdisloyaltyorentitiesIsraeliwithcontact
'having

Ofsuspectedwere

philosophy.organisations'saidthe10accordingthemboundwhichofconduct

great810basedus~10submittedbeenhaswhich020121קexpert's8210According)(ל

fromquotedstatements1..שorganisations,theseofpublicationsmanifestthe02extent

Islamicextrememostthecombineswhichorganisationsecret815Hamasthethem,

ofrecognitionorIsraelwitharrangementany10oppositionabsolutewithfundamentalism

Islam1"2טexistandarlse111,י("IsraelofIsraelStateofthedestructionthepreachesand11

Covenant).Hamasthefromquoted-predecessors""5outwiped"asjustout~"wipes

wholethe2וstateIslamic82ofreinstatementthe15organisationtheofobjectThe

believesHamas("theRiver"Jordanthe10SeaMediterraneanthefromPalestineofarea

ofpartany20]"Neitheroftime.endthe1"2טtrustMuslim82וPalestineofLandthethat

holdsandlaw)(IslamicShariaIslamicoftheprinciplethe15Thissurrendered...becan11

thirdthefromquoted-Muslims"thebyforcebyconqueredcountryanyregardsasgood

offormthe12)71"84(,WarHoly1988(.August181,datedCovenantHamasofthechapter

saidtheachieve10meansimmediateandsolethe15murder,12)18214טstruggle,armed

oftheprinciplesofthesuwender10amountsentitfIsraeli82withaccomodationanygoal;

religion.Islamic

addwhopersonalitiesreligiouslocal02reliesorganisationthepropaganda11512

religiousasandfoundationconceptual8asinte~retationsanddecisionsreligious

whoprofessionsfreetheofmembersincludeadherents115tewor.ofactsforlegitimation

"5fornecessaryresourcesofsupplytheforarrangeandactivitesorganisation'stheguide

forsourcesassewewhichorganisationsfrontbyaided15organisationTheactivitles.

etc.).offunds,(transferactioncovertcamouflagingforandmanpowermobilising



Defence0,Minister.עIsraelחוRightsCivilforAssociation5973/92HCJ

taitousforandescalatlon,ofprocessconstant812areterrorandmurderofactsThe

theoffeatureoutstanding15mentloned,alreadyasmurder,ofpu~osetheforkidnapping

activities.organisation's

12proclamations.115fromemergeorganisationtheofobjectivesmalnThe

8118:[%"said,was111992Octoberof5th91Proclamation

clarify10peopleIslamicandArabOfOUImassestheuponcalls"Hamas

ofthereJectlonandofautonomydeviceofthereJectlonposition:their

thatdemandsHamasenemy.2102151thewithrelatlonsofnonnalisation

the2וconcernedcountrlesArab811OfandPLOtheofleadershipthe

negotiationsthefromwithdrawenemy2102151thewithnegotiations

againstJihad5ו2לpeoplePalestinianthealongsidestandand

subjugation.

successtheirforBrigadeElkassemEladinAsHalalbravethecongratulatesHamasו2

moreforcallsandoccupier2102151theofsoldiersagainstJerusalemandGaza2וattacks

attacks".heroic

appears:passagefollowingthe1992,Decemberof5th93Proclamation12

8weak,theovercome111,יstrongtheonlyandironrout111,יiron"0211

proclaimsAllah1ט2טJihad15Jihadanddecisionfirm815decisionfirm

victory.

Jihad,thecontin~e,0promise;(וrenewsHamas,themovement,Yo~r

andocc~piersofthevJolencetheOFdocileofthes~rrenderthedespite

asfollows:calls

the12participatingcountriesArabthethatdemand5לstressesHamas

demandsthe10respond201and11fromwithdrawprocess,negotiating
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andboycotteconomicthehalt10enemy2102151theofש218115[20

.""withrelatlons

ofmurderandkidnappingthefollowing1992,December141,OfProclamationThe

following:theincludedToledano,NissimLatethe

whichmare~rstheofdeaththeandJihadthethatemphasiseWe"

thefOFtmeansonlytheצןstrategyandmethodםasadoptedhasHamas

theaboutbring111,יwhichalonethis15"andofPalestine,liberation

promisedhaveWearrogance.hisshatterandenemyOUIofcollapse

constantlyand11develop1,escalate10jihad,ourcontinue10Allah

ouruponcallWeactivites.militarysacredourbyenemythesu~nse

escalate10factions28"0281(and(IslamicPalestinianthe8112וbrethren

potentialpeople'sour811concentrateandJihadtheofactivitiestheו2

1210landpillagedourturn10andenemythefighting15whichfrontthe

fire.byinvadersconqueringthedestroy111,יwhichvolcano8

betweenwarofstatetheofcontextthe215וofficertheofcaptureThe

"andenemy,2102151theandbrigadesourandpeopleourPalestine,

thebe201111,יand-awarewell15peopleourasact,firstthe201was

0"81281(the2ו(EmphasisAlmighty".ofthehelpthewith-last

thefromseenbealsocanactivistsHamastheofimagespiritualtheofExpression

HaimLagetheofDecemberofendthe81murdertheaboutstatementscongratulatory

%82"51,ElazizDr.deportees,theofspokesmanchiefthebymadewerewhichNahmani,

1993.January41,02

character"52וdifferent2015factions,811יוwithmovement,jihadIslamicThe)((

thisthatpublications115andleaders"5ofstatementsthefromemerges11objects.and

prime8asIsraelOfStatethe2וembodiedentltf"Jewish"2102151thevlewsmovement

givenhastoomovementthis1,liquidate10actionimmediateadvocatesandenemy

terror.andofmurderofactsdozens2וambitions"510expression
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OrdersDeportationThe

ofweeksfirstthe12activitfHamasIncreaslngofbackgroundtheAgainst)8(4.

follows:asdecided1992,Decemberleth02Government,the1992,December

mattersSec~rity"456.

מa~thorityMatters,Sec~rityNationalCommitteeforMinisterialthe7צן

immediateofiss~etheforreg~lationsemergencymake,0given

terrorofactsincitingofpersonsexp~lsiontheforordersdeportation

follows:asabstention)onemajoritf,8(bydecided15"and

publicsafeguard10order2וandemergencyofstate8ofexistencetheofview12)8(

empowerandorder10DefenceofMinistertheandMinisterPrimetheinstruct10-securitf

ordersissue10stripGazatheandSamariaJudea,ofcommandersmilltarytheו2

deportation,temporarythe10relatingneedssecuntyimmediatevltal,withaccordance

theofresidentstheofthoseofinciters,deportingOfpu~osethefornotice,priorwithout

suchforaction,such12)182חorlifehumanendangeringactlon,theirbyare,whotewitory

years.twoexceeding201butcommanders,milltarythebydeterminedasperiod

hisagainstappealdays,60withinmay,aforesaidasdepartedpersonAny)(ל

advocatehisorfamilythisofmember8throughcommitteespecial810deportationו2

orders".the"downlaidbe10ruleswithaccordance

also15whoCommand,CentralOfCommanderthedecision,saidtheFollowing

SouthernofCommandertheandSamaria,andJudea2וForcesIDFtheofCommander

publishedStrip,Gazathe2וForcesIDFtheofCommanderalso15whoCommand,

(JudeaProvision)(TemporaryDeportationTemporarythe10relatingordersprovisional

(TemporaryDeportationTemporarytheand1992Order,1381().0אRegion)Samariaand

ofrespect2וorderofthewordingThe1992.1986(,).0אRegion)strip(Gaza'Production)

below:outset15SamariaandJudea

17orcesDefenceIsrael
'The"
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P~ovision)(TemporaryDeportationTemporaFyOrde~for

beenhavingForces,IDFoftheCommanderaspowerofmyvirtueBy

the2וexistingpresentlycircumstancesspecialthe10duesatisfied

8asorder,hereby1require,50reasonssecuritfdecisivethattewitory,

follows:asprovision,temporary

Definitions

-Orderthis121.

1945;Regulations,(Emergency)Defencethemeans'regulations'

Regulation10pursuantorder82meansorder'deportation'temporary

201period810limited15ofwhichforcetheRegulations,ofthe112)1(

years.twoexceeding

orderdeportationoftemporaryImplementation

afterimmediatelyoutcawiedbemayorderdeportationtemporary12.

issued.15"

committeeAppeals

theof112)8(RegulationofprovisionstheNotwithstanding)8(3.

ofpu~osetheforestablishedbeshallcommitteesappealRegulations,

personbyormebyappointedbeshallmemberswhoseOrderthis

me.byempowered

chairmanasseweshallcourtmilitary8ofjudgequalifiedlegally1)(ל

committee.appealofan
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broughtappeal82hear10powerhaveshallcommitteeappeal20(לו(

or11revokeorder,deportationtemporarytheapprovemayand11before

therein.specifiedperiodthereduce

Appeals

beonlymayorderdeportationtemporary8againstappeal24)8(ג.

temporarytheofdays60withincommitteeappealthe10made

issued.beingorderdeportation

"conductedbeshallcommitteeappealtheofdeliberationsThe)(ל

camera.

theout~carriedbeenhasorderdeportationtemporarytheWhere)0(

theofabsencetheחוappealtheconsidershallcommitteeappeal

deportee.

appealthebeforerepresentedbe10entitledbeshalldeporteeThe)4(

relative.8oradvocate82bycommittee

signature.ofitsdatethe02commenceshallOrderThis)8(5.

provisionother1"2טforce2וremainshallOrderThis)(ל

me.bymade15

DeportationTemporarytheas10referredbeshallOrderThis6.

OrderRegion)Samariaand(JudeaProvision)(Temporaryא0.(138,)1

1992.

1992.December161,

BrigadierYatom,Danny

Samaria"andJudea2וForcesIDFoftheCommander



1"Defence0,Minister.עIsraelחוRightsCivilforAssociation5973/92HCJ

somewithsimilar,15stripGazatheofrespect1חordertheofwordingThe

Samaria.andJudeaforpublishedorderthe10modifications,insignificant

ofprovisionthe0חbased15expulsiontemporary10relatingordersaldThe)(ל

thebymadewerewhich1945,Regulations,(Emergency)Defenceofthe112Regulation

tewitories.saidtheחוlawdomesticofpart5"11areandGovernmentMandatoryBritish

follows:asprovideaforesaldas112ofRegulationprovisionsrelevantThe

"Deportation

tewitorytheחוForcesDefenseIsraeloftheCommanderThe)1(112.

hereinafterhandhisunderorder8חmake10empoweredbeshall

thefororder)deportation8asRegulationsthese10חוrefewed

personAnyterritory.-occupiedthefrompersonanyofdeportationחו

theoutslderemalnshallmade15orderdeportation8whomofrespect

force.15חוordertheaslong50territoryoccupied

sub-OfprovisiontheunderappointedcommitteeadvisoryAny)8(

personanybyrequested5011111,Regulationof)4(regulationחו

15Regulations,theseundermade15orderdeportation8ofwhomrespect

commanderthe10recommendationsmakeanddeliberate10empowered

order".deportationthewithconnectlon"territoryofthe

1945,Regulations,(Emergency)Defencethattheusbeforedispute0חbeenhasThere

saidoftheeachחוforceחוlawdomesticofthepartare112,Regulationsaidtheincluding

legislativeofthesummarythealsoseeSamaria,andJudearegards(asterritoriesoccupied

andJ~dea17מןorcesIDFtheofCommanderThe.,וNazal]1[513/85H.C.1חhistory

5"11lawMandatoryBritishthestrip,Gazathe11[ח[.case)Nazalthe-(hereafterSamaria,

therein.included15112Regulationthat50,111ח1תapplies
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referredorderdeportationtemporarythethatemerges11quotation,abovetheFrom)((

"andreasons,securitydecisivethe10andansenhadwhichcircumstancesspecialthe10

awangements:mainfollowingtheprovided

most.attheyearstwofor15deportationtemporaryoftheforceThe)1(

canRegulationssaidofthe112RegulationunderorderdeportationtemporaryThe)2(

lssue.115afterimmediatelynamelyspot,the0חoutcawiedbe

out~carried15deportationtheafteravailablebeonlyWOUldhearing810rightThe)3(

oftheoflssuedatethefromdays6010upforappeal8חsubmit10possiblebewould"1.,.ש

.1993January131,Ofamendment8חוחrevokedwaslimitationday60Theorder.

10powerhavewouldappeal8חsuchOfpu~osestheforcommitteeappealThe)4(

recommendation.8merely10חdecision,binding8make

becouldwhodeportee,theofabsencethe"heardbewouldappealThe)5(

relative.oradvocate8חbyrepresented

)Following)4חvestedpowertheexercisedactuallycommanderstheorders,the0חו

follows:asthem,

8forwere39whichOfissued,wereordersdeportation284Samaria,andJudea1ח

orders202strip,Gazathe1חmonths.24ofperiod8forresttheandmonths18ofperiod

of24period8forresttheandmonths18ofperiod8forwere100whichOfissued,were

added,wereordersbutwithdrawn,subsequentlywere78number,10181saidOfthemonths.

expelled.werepersons154altogetherthateffectthe10

followingstayedtemporarilywas11began.deportationthe1992Decemberleth0ח

חasidesetwerewhichcourt~thisofordersinterimbypetitions,firstthe0ח171,0

ordersoftheissuethewithtogether1992Decemberח151.
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theoutcarry10decidedwhichauthoritymilltarythebyappliedcntenonThe)(ש

the02basedpersonal,wasselectionthenamely,one;individual82wasdeportation

State'sthe2וstatedAsdeportation.forcandidatestheofeachregardinginformation

us:10submittedreplywritten

the2וparttookwhomofsomeindividuals,areinvolvedThose"49.

guidance,the2וorviolenceofactsofsupportandorganisation

ofactivitestheassistedothersTheacts.ofsuchpreachingorincitement

organisationalorecomomicofspherethe2וorganisationssaidthe

distributionandralsingtheofpersonnel,mobilisationtheinfrastructure,

theirorganisingandproclamationsofwordingthe2וalsoandfundsof

"circulation.

peopleqiyerror,2וincluded,deporteesthethattranspired"deportation,theafter(מ

identityOfwhomofrespect2וpersonanothermade,been201hadorder82whomagainst

whomagainstpersonsorprocesslegalunderpersons2ו2שandmadebeenhadewor82

firstwithoutexpel10intended201was"whomconducted,beingwereproceedingscourt

taken.beingalreadyproceedingslegaltheexhausting

ofthem14andpersons,saidthereturn10willingness"5announcedGovernmentThe

returned.beenalreadyhavetheretoagreedwho

PositionRespondents'The

outcarrieddulybemayorderdeportation8that15RespondentstheofpositionThe5.

appeal82submit10opportunitf82allowingwithoutprovisionsemergencythe10pursuant

-becauseabove,quoted112)8(Regulationpursuanttothereto,prior

emergencypressingaretherenamelynecessitf,815theretermspractical28(ו(

anddeportation;requiredwhichconditions

becouldappeal82ofhearingpriorthecircumstances,such2וterms,legal2ל)(ו

legislativeexpress82downlaidcommanderstheofordersthebecausewith,dispensed
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thealternative,the12hearing;prlorwithoutexpulsionpennittinglssuethis02provislon

recognisesalsocourt~"15ofprecedentsthe12expressedasIsrael,OfStatetheoflaw

thefromdeparturepennitcircumstances,securitfextreme12which,exceptions

Respondentsthecontextthis12hearing.ofathat12018214טright,inherentofanobsewance

1/65E.A.2וSussmanofJudgeandAgranatPresidentofjudgmentthe10aliainterrefewed

the10and]2[Committee,ElectionsCentralKnessetSixththeofChairman.ע(Yarador

theopposite630,81]3[,Censor,
'Military

Chief,The.ע~itzer(Schnl8680/8.(.ו2תjudgmentן

8(.letter

ArgumentsPetitioners'The

forvoidareordersdeportationthethat15PetitionersoftheargumentcentralThe)8(6.

ProvisionsTemporarythe(namelyorderempoweringthebecausebothreason,dual8

ofcoursethe2וoccurredwhichdefectsvariousofbecauseandסא,מןabV01d15Order)

orders.individualtheissuing

absence,alleyed10particular"referredPetitionersthereason,firstthe10regardWith

allow10as50hearing,Ofpriorrightthedeporteethedenyingforbasislegalsufficientofa

committee8beforeplace,takes11beforedeportation,the10objectionshisraise10him

1]and1945,Regulations,(Emergency)Defenceofthe112)8(Regulationunderoperating

the10(accordingJusticeofcourtHighthebeforealsothereafterdesires50heלת1511

CommanderThe.עMesalem1361/1378/91H.C.2וcourtthisbyrespectthat2וdelineated

opposite453,81]4[ofDefenceMinister.עJ~dianAb~StFftGazatheגנג7ג7סע(שצ7מןofthe

lettertheע(.

Israeli10andlawinternationalpublicboth10contrary15deportationofactThe)(ל

severally:andjointlylaw,administrative

)1,11182ofProtectionthe10relateConventionGenevaFourthofthe49Article)1(

particular.2וexpulsionmassandgenerallyexpulsionprohibitsofWartime2וPersons

Kawasme320/90,.(.(תdeportationbeforehearing810rightthegrantslawIsraeli)2(

ו,Lavadi]5[,case)Kawasmethe(hereafter,"72/""H.C.Defence,ofMinisterע.
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quoted454/88,H.C.A.and235,.81]6[Bank,Westthe17חוorcesIDFoftheCommander

securitfbydeniedbe10חshouldlaw,Israeliחוdownlaid15whichright,Thistherein).

territory.occupiedש01181518ח1חו

Karbutlithe(hereafter,ofDefence,Minister.עKarb~tli,7/48ועלH.C.Following)0(

further80חvoidareordersdeportationthethatPetitionersthebypleadedwas"]1[case)

setonlywereOrderProvisionsTemporarytheundercommitteesthethatnamelyground,

out.carriedwasdeportationthebeforeexist10חdidthey1..שdeportation,theafterup

Asargument.lastthisacceptcannotwethatstagethis81alreadyout1210קshouldWe

the0חbased15appeal)(orhearing8forapply10rightthebelow,specifyshallwe

Petitionersthewhichthereof,)8(Sub-regulationaforesald.as112ofRegulationprovisions

setcommitteesthe10refersappeal,the10asprovisiondetenniningtheasview10continue

thethatdatethe12018214טtime,existenceחוbeenhavewhich111)4(,Regulationunderup

out.cawiedwasorder

ConclusionsLegalThe

examination.requlringmattersthearefollowingThe7.

law.ofdomesticpartasRegulationssaidofthe112ofRegulationvalidityThe)8(

implemented.be112RegulationmayWhen)(ל

regulation.thatpursuanttoofhearingrightThe)0(

provisions.temporaryofthevallditytheandofhearingrightthe10exceptionsThe)4(

orders.deportationofthevalldityThe)(ש

ofhearing.-rightoftheimplementationThe(מ
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withdealswhich1945,Regulations,(Emergency)Defenceofthe112Regulation8.

strip,GazatheandSamariaandJudea"valldlawofprovisionlegal815deportation,

the2וcountry",the2וforce2וlaws("theregionthe2וapplicablelawofthepart15"since

theconcerning1907OfConventionHaguethe10Aurexthe243וRegulationofwords

waswhichRegulation,theofforcecontinuedTheWarfare).LandOfCustomsandLaws

law,Jordanianofprovisionsthefromderived0"812811צMandate,Britishtheduringmade

andLawthefromderivedsimilar8has"ForcesIDFtheofentrythesinceand

10relatedyearsameoftheProclamationand19672(,).0אProclamationAdministration

ofimplementationThe455(..1361-1378/91,]4[81ק,H.C.also(seestripGazathe

andpowerthewithForces,IDFoftheentrythesince15,lawdomesticas112Regulation

commander.regionaloftheauthority

madewerewhichordersTheוinformationspecific02basedwerecasepresentthe2ו2

the10accordingwhich,conslderationsindividual02namelydeportee,eachOfrespect

theofonesingleeachOfrespect2וbasis8ofexistencetheindicatedRespondents,

eachorders,ofpersonalset8butordercollective20wastherethatmeansThisdeportees.

saidofthe108ofRegulationrequirementsthemeetsandindependently,existswhichOf

below.discussed15whichRegulations,

conclusionlegalthefromdeparture8justify201didus10addressedargumentsThe9.

02basedwas112Regulationofimplementationthebehindstandingdiscretionthethat

stated(asRegulationsDefencesaidtheof108Regulation2וcontainedconslderations

thepublic,ofthesecuritfthefororderthegrant10effectualornecessary15""11therein,

ofsuppressiontheororderpublicofmaintenancetheIsrael,OfStatetheofdefence

asdeportee,810relatingdataindividualthethatprovided"015"(,orrebellionuprising,

foundationgiveorder,themakingbeforeForcesIDFoftheCommanderthe10presented

andunequivocalclear,beshoulddeporteeeach10relatingevidenceTheact.82suchfor

655(.81]1[,caseNazaltheseepersuasive,

committee,consultative8thataforesaldasdownlays112)8(Regulation)8(10.

82againstappealshearingOfpu~osesthefor111)4(Regulationunderappointed

administrativeשrecommendationsmakeandexamine10empowered15order,420"2%ו2
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suchח8
'whom

ofrespect1חperson8byrequestedifsoorderdeportation8withconnectlon

made.beenhasorder

heldbeshouldappealofthehearingthewhetherspeci~10חdoesRegulationsaidThe

whichauthoritiesMandatoryBritishTheout.cawied15deportationtheafterorbefore

wasRegulationthewhichחוwaythefromemergesasbelieved,Regulationsthemade

carried15orderdeportationthebeforeappeal8חhear10dutf015מtherethatimplemented,

theofabsencetheחוtoo~(whenappealsheardcommitteeconsultativethentheandout~

undercommitteeTheout.cawiedbeenhadorderdeportationtheafteronlydeportee)

justand,111)4(Regulationunderactedwhichcommitteesamethewas112)8(Regulation

againstappealsheardalso"501,beforethanratherdetentionafterappealsheard"as

implementation."5before,thanratherafter,deportation

toothenState,oftheyearsearlyofthelawcasethefrominferredandlearntbecanAs

10priorappeal,8חofeventtheחוhearing,Ofrightthegrant10practicethe10חwas11

The.25/52םג/"ע,H.C.fromimpliedexamplefor15)1,15orderdeportation8outeassylng

]9[;Interior,theofMinister,וAhhmanTa240/51,H.C.]8[;Interior,theofMinister

.Ab~-Dah~d174/52,H.Cע.Badar8/52,H.C.]10[;Prison,ofAcreS~perintendentע.

.]11[Interior,oftheMinister

administrativeandconstitutlonal1חoccurredhavewhichdevelopmentstheHowever,

righttheincluding-rule8ashearingOfrightthe0חconferredhavedecadesrecent1חlaw

placetakeswhich112)8(Regulationundercommitteeconsultativethe10appeal10מן

prlortheformeansessential8חandrule,established8חofstatusthe-advance

Theorder.deportation8make10Commandertheforjustificationtheofexamination

rulestheofoneaslawadministrativeoffieldtheחוhearingpriorthevlewedhavecourts

290/65,H.C.1503;81]12[Interior,oftheMinister,Berman3/58,.(.(תjusticeofnatural

Labo~rNational.עGingoId654/78,H.C.33;81]13[Gan,ofRamatMayor.עEliaar

asand363(;81]15[ofIsrael,State.,וSchapira768/80,.וגcr.654;81]14[Trib~nal,

CivilforAssociation4112/90,H.C.חוstatedwas"hearing,priorofrighttheregards

-that638,81]16[Command,So~thernoftheCommander.עIsraelמןRights
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Jewish1215hearing]Ofrightthe[offoundationandsource"The

ofright820112שthe11saw820112שIsraelOfsagestheandtradition,

9-10Verses4,Chapter11-12;Verses3,Chapter(Genesis,humanity"

]16[02furtherand16(;][הVerse1,ChapterDeuteronomy,21;18,]8[

stated:15"638page02

,(Shakshir265/88(.(.(497/88הH.C.A.12statedwas11case,presenttheregardsAs

5378117[[Bank,Westtheמן
'17orcesofID17Commander

the10occasioneddetermentfar-reachingandgravetheofAware"12

ofplace15fromhimexpellingorder82ofreasonbyconcernedperson

15whichprocedure,special8downlaidhaslegislaturetheresldence,

of112)8(and111)4(Regulationsthroughlaw,criminal2וknown201

committee,consultative8which10accordingRegulations,Defencethe

10beingpowers"5amongstestablished,waslawyer,8byheaded

18deporteetheagainstexistinginformationthe811examineט12018214

theofposessionthe2וprivileged,unrestigatedwhetherevldence,811

opportunitf82deporteethegivescommitteeThisauthorities.Defense

10himallowalsomust"andargumentsandevldencehis"10submit10

theaffectmightwitnessesthose1]behalf,his02witnessesothercall

thehearingandevldencetheexaminingAfterhearing.theofresult

committeeconsultativetheattorneys,theirorpartiestheofarguments

theregardsasCommanderMilitarythe10recommendation"5makes

afterdecides,Commanderthe1]order...relevanttheofoutcome

thecancel10201committee,consultativetheof020121קhe1recelving

the10open15"implementation,"5upon12515110andorderdeportation

ofJustice".courtHighthe10petition8submitdeportee

ofright8grants112)8(Regulationwhich10accordinginte~retationlegalThe)0(

Kawasmethe2וlength81consideredwasdeportationtheofimplementationbeforeappeal

]5[.case
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HalhoulandHebronofmayorsofthedeportationtheinvolved]5[caseKawasmeThe

oftheImamoftheandאTamimi,RajahbMosque,Ibrahimi1אmurderthefollowing-1ו2

ofCavethe1נprayersfromreturningwere1980,May22402who,JewsRIXOfHebron

Brigadier-GeneralbymadebeingorderdeportationtheuponImmediatelyMachpela.

pu~osetheforsupposedlyhomes,theirfromtakenwerethreetheEliezer,BenBenjamin

meet10golngweretheythattoldthenwereTheycommander.regionalthewithtalksof

borderLebanesethe10helicopterbyflownweretheyinsteadandDefenceofMinisterthe

validitytheagainstcourtthispetitionedspousesTheirborder.theoverexpelledthereand

order.deportationofthe

show10requiredwereauthoritiesthewhich10pursuantissuedwas2151order2ג

haddeportees)(thetheysinceaside...setbe201shouldordersdeportationthettwhycause

forordersdeportationthe10objectionstheirstate10opportunitffair8givenbeen201

10allowed201wereand112)8(...Regulation2וmentionedcommitteethebyconsideration

implemented.wereexpulsionsthebeforecommitteethatbeforeappear

thosethatargumentshis2וexplainedAttorneyStatethecaseKawasmethe12

Regulation10regardwithprescribedlawthethatknewdeportationtheforresponsible

10authorities,legalwithconsultatlonwithoutdecided,hadtheyalthough112)8(,

contents,"5ofnoticeororder82ofsewicewithoutforthwithdeportationtheimplement

threesaldofthedeportationimmediatetheobligedwhichansenhad51120"88"טbecause

region".the2וsituationsecuritfthe2וescalationdangerous8prevent10order2וleaders

"thatout~carriedbeenhaddeportationaftercourt~2וstatedalsorepresentationStateThe

committee.appeal82beforehearing8hold10821111,יbewould

ofthevlew2וandjusticeofnaturalrulesthe10accordingthat,heldLandauPresident

815therethatwasRegulationofthemeaningreasonablethe112)8(,ofRegulationwording

deportationtheafterimmediatelycommitteethe10ofapplyingopportunitf82grant10dutf

new8outcawiedbeenhasdeportationtheAfterout.carried15"beforeandmade15order

ofdeprivedthereby15heandbordertheoveralready15deporteethewhenarlses,situation

committee.the10casehisputandordertheobjectto10abilityhis
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ofMinisterthefromemergedas-understoodwasRegulationthehowalsowasThis

Bassamofrespect12orderdeportationtheofthatbeingcase,another"-replyDefence's

mostbeenhad"11"evenLandau,Presidentofwordsthe12Nablus.ofmayortheShaka,

thethatsecuritf,Ofreasonspressingforrespondents,theofeyesthe2וdesirable

ofthedisregard...theirjusti~201didthatdelay,anywithoutimplementedbedeportation

law"theobsewe10necessitfל41.,1(ק..)119

Theorder.deportationtheasldeset10ותsee,0מdidLandauPresidentiless,Neverthel

was"anddeportationtheoftimethe81existence"alreadywascommitteeconsultative

courtthisthatgroundthe02voidwasorderthethatconclude10appropriate201therefore

revokedwasorder420"2%8שwhich27/48ו(,H.C.,("ולofKarb~lticasethe2וapplied

wasdetentionthetimethe81exist201did)4(111Regulationundercommittee8because

out.carried

the10apply10rightofthedenialthat151210קmainthe0,20121קLandau'sPresident12

thebutorder,theofrevocationretroactive,0מdoesrequiredeportation10priorcommittee

the2וpetitionerstheplacingnamelyreinstatement,15wrongtheforremedycorrect

10apply10rightofthedeprivedbeen201theyhadbeenhavewouldtheywhich2וsituation

ImamthebyStateagainsttheincitementofopenevidenceofthevlew12committee.theא1

,didcourttheTamimiמwhereasdeportee,that10reliefextend10appropriate"find,0ו2

President(thejudgesofthemaJontf8Milchem),and(Kawasmetwootheroftherespect

SOU1-searching,muchaftersaid,LandauPresidentasdecided,Kahan)YitzhakJudgeand

committeethebeforeappear10twothoseallow10madebeshouldrecommendation8that

Presidentwhichresultthewithagreedmentloned,asKahan,YitzhakJudgeevent.theafter

express0021812,0מdoes112)8(Regulationalthoughthataddedbutreached,Landau

his2וdeportation,beforeallowedbeshouldcommitteethe10appeal82thatprovision

consultativethe10appeal10allowedbeshouldperson8generallythat15rulethe020121ק

02butstatute,02founded20115ruleThisimplemented.15orderthebeforecommittee

oftheDenialfairly.act10authorityeveryobligewhichcourtsthebydownlaidprinciples

hearing.-fair810rightperson's8denying10similar15committeethe10apply10right

ofrightthewhich2וsituationsemergencybeco~ldtherehim,10accordingHowever,

shallWeprioritf.givenbeshouldwhichinterest,18"ץcontrary810bowmusthearing

below.thisaiscuss
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sinceabsolute,madebeshouldorderthethatbelieveddissenting,Cohen,HaimJudge

thewhich2וmannertheofview2וvoidasviewedbeshouldordersexpulsionthe

with.dealtbeenhaddeportation

10namely,"וןorderthedischargeשdecidedmaJoritf,8bytherefore,court~The

recommendation:followingthemakingpetition,thedismiss

appointedcommitteeconsultativethe(namelycommitteeifthettthat

002%21thethatfindsRegulations)945ofthe)4(111Regulationunder

prima15made,111,10applicationpetitioners'secondandfirsttheof

theofpartthe02positionclear8contains"thatandrelevantfacie

militarytheoflawstheobsewe1042%2וtheywherebypetitioners

also"andpersonalitiespublicasactivitiestheir2וadministration

ofstatementsthe10referenceunequivocalcontainsתש1201%112

thestagenextthe2וthen-mediathe2וnametheir2וpublished

committeethebeforepersonallyappear10allowedbeshouldpetitioners

the2וexplanations,oraltheirofimpression82gain10"allow10

initially"adoptedbeenhaveshouldwhichmannerל41.,1(קק.-124.)125

crossRedthethroughcommitteethe10appliedindeedmayorsdeportedtwoTheו2

hearingtheforreturnedwerethey1,15,Followingrequirements.themetwhichaffidavits

115heldcommitteeconsultativeThespot.the02arrestedwereandBridgeAllenby81ץ

wereargumentstheirand"beforeappearedcounselPetitioners'Bridge.thebyhearing

Theactivitles.theiraboutAnnytheofbehalf02submittedwasinfonnationandheard,

Theupheld.wasorderdeportationtheand"dismissedandappealtheheardcommittee

Thedismissed.wastoowhichpetitionnew8withcourtthis10appliedpetitioners

again.onceoutcawiedthenwasorderdeportation

legalthemodify10soughthaveRespondentsthecase,presentthe12)8(11.

expresslywhichprovisionstemporarytheregardingorderstheenactingbyinfrastructure

consultativethe10applyingOfpossibilitytheallowingandexpulsion,immediatepermit

deportation.theaftercommittee
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ל)(courtthisthatoccaslononethanmore02pastthe12explainedhaveWeיע111

thereofvallditytheandadministrationmilltarytheofact82oflegalitftherevlewו2

thewhetherdecide10order2וlaw,administrativeIsraeliOfprinciplesthewithaccordance

חת205לAb~69,493/81,((HCobsewedbeenhaveofficerpublicIsraeli82821421ם,,1ו,.

RegionGazaCommissioner,astoms.,וKanzilCommander,RegionalSamariaandJ~dea

231.81]18[,Command

there:statedwas11

regardedgenerally20115officertheconcerned,15courtthisasfar"50

15whichthatperfonnedhashe1]dutf"15fulfilledhavingas

ofrequired15moresincelaw,ofinternational205חתthebynecessitated

ofspherethe2וactalsoshouldheandauthority,Israeli82ashim,

fairdelineatewhichrulesthewithaccordance2וadministrationmilltary

dowaroflawstheexample,Forprocedures.administrativeproperand

formulated,least81orestablishedwhetherprinciple,anydisclose201

82but
~hearing,

Ofrighttheobsewe10duty815therewhich10according

dutfthatrespect201does"1]dutf...115fulfil201111,יauthorityIsraeli

withaccordance2וgrantedbeshouldrightthewherecircumstances2ו

law".ofadministrativenormsour

weand
'hearing,

Ofrightofagranttheaforesald,asrequireslawadministrativeIsraeli

Governmenttheofresultstheirrevocableandserlousmorethethatstatedalreadyhave

objectionshisstate10allowedbeaffectedpersonthethat"15essentialmorethedecision,

358/H.C.(seethemrefute10try10as50himagainstallegationsthe10answerhisgiveand

540(.8119[[Command,CentraloftheCommander.עRights"(עיAssociationfor88,

personthefromthanratheridiaryinterme(82fromargumentshearing~over,More()((

counselbymadeStatementspracticalitf.andvalue2וdeficientinherently15concerned

anotherofbehalf02statementsthemakingpersonthewhenforcetheirofsomelose

information,himfromobtain10order2וconcernedpersonthewithmeetfirstcannot

theofrespect2וroutinelyhimwithconsultingcontinueandinstructions,andguidance
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ofrespect12andhearing,theofbasisthearewhichhimagainstraisedallegationsfactual

thebeforeappearance,Personalcaseexacthisknowsaloneheassought,15replyhiswhich

the15made,15orderdeportationthewhomofrespect2וpersontheofcommittee

hearing.-810righttheessenceandfoundation

beenhavewhichdeporteesofselectionofandidentity,mistakenofcasesThe

theacutemoremadecourseofhaveevent,theafterusbeforematterthe2וdiscovered

regiments8fon~ardput10opportunitf82gwingofimportancetheregardsasconclusion

aretherethat-theoreticalonly11-possibility815Therecommittee.thebeforedirectly

202-or-2וmistake8wastherethatapparentbecomecould"which2וcasesother

committeethebeforeappearedconcernedpersonthe11deportation,the-forjustification

case.hisstatedand

the10according18,argumentthefon~ardputhaveRespondentsThe)8(12.

state0,interestsvitalwhichמןcirc~mstancesaretherelaw,administrativeofprinciples

deportationtheoutcarrylngbeforehearing,PFIOFםhold,0,"ממtheoverprevailsec~rity

hearingOfrightthenamelyvalues,competingthesebalancing2וwords~other12order.

righttheweight,ofspecialarecircumstancessecuritythewhenandneedssecuritfversus

onlybutdeportationtheoutcanylngofadvance2וexercisedbe201shouldhearing10

82constitutesthenimmediatelypowertheexercise10needtheandsubsequently,

follows:aswasargumentState'sThe)025"812וincontestable

15,5"11andwas,authoritiessecuritftheof020121קtheMoreover,"31.

peopleofhundredsofdeportationtheoutcany10attemptanythat

immediateofwaybythan(ratherpatternpreviousthe10according

likelywasterritories,the211"5וweredeporteesthewhilstexpulsion),

aimedvlolence,andincitementofwavesewicesvery810risegive10

the0212%(1820"82ץanddomestic(bothpressurecreating81aliainter

them.expel10intentiontheresculd10ofIsraelState

pastofbasisthe02appraised,bealsocould"context,this1232.

spread10likelyalsowasincitementofwave8suchthatexperience,



29Defence0,Minister.עIsraelחוRightsCivil,יסAssociation5973/92HCJ

12prlsonsandcentresdetentionthe1210street2812115ק18שthebeying

strip".GazatheandSamariaandJudea"Israel,

10right8oftimes81existence,theofargumenthisforfoundationthelay10order12

Attorney-Generalthehearing,ofpriorrighttheofgrantingprinciplemaJorthefromdepart

The,M~nicipalityTihaPetachנ7מ[מםממןLik~d(The1/7953H.C.10aliainterreferred

stated:15"where576(,81]20[Co~ncil,M~nicipalTihaPetach

theasldesetconstraintstemporaryornecessitfof"Principles

ofnaturaljustice".rulesoftheapplication

report:ofthe365-366.82קheld,was"wherementloned,alsowas]15[768/80Cr.A.

decision8makesauthorityadministrative82wherecasesare"There

valid8becandecisionthe81andpartfinterestedthehearingwithout

.Thisoneי,protectsdecisionthewhichinterestthewhenhappen111ו82

whole8asinterestsofcontextthe2וweightgreaterof15casespecific

oftheimportancetheGrantedhearing.810rightoftheinterestthethan

15"thatforgottenbe201should"hearing,810righttheofprinciple

andbalancedbe10havewhichinterestsofgeneralitftheofoneonly
respected".

810asruletheofexistencethe10exceptionsaidtheofboundsthedelineating2ו

358/88H.C."saidwas"ofsecuritf,realmthe"matters,operationalpurely2וhearing

546-561:81]19[,

judicialwhich2וcircumstancesmilitaryoperationalindeedare"There

theofnaturethewithortimeorplacethewith12)0251511215שreview

82outcarries"2טmilitary8whenexample,forcircumstances;

overcomeorobstacle82removemust"ofwhichscopethe2וoperation

02orforcesmilitary02attack8210spotthe02respondoropposition

circum-likeortime,the81placetaking15operationtheand)1,111825,

operational82seesauthoritymilltarycompetentthewhich2וstances
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such12matter,theofnatureverytheByaction.immediateforneed

whichoperationmilitarythedelay10room2015therecircumstances

spot".the02outcawiedbemust

issuethis02say1002wentwe640(:.ק)4112/90,]16[נ1H.C.12

Militarythewhereus~beforecasethe2וexistedcircumstancesttSllch

measuresdifferentmanytriedperiodlengthy8forCommanderט2"1"

ofact82preventcouldthemofnonethathim10apparentbecame

whichlocationofthestreets821421,יandnarrowofthebecausemurder

andgraveThissafeguarded.be10victimtheoflifetheallow201did

02actionobligesrisk8115lifehumanwhich2וsituationuncontrollable

thepreventimmediatelyandlifehumansafeguard10spotthe

the2וdirectedCommanderMilitarytheascases,suchOfrecuwence

beforecircumstances,such2וargumentofright8Amongorder.

theforactiontaking2וdelay812821"10יorder,theimplementing

anddescribedascourt~this2וhearingthehold10necessaryperiod

andlifehuman10risksubstantial8constitutespetition,the2וrequested

necessaryoftakingpossibilityofthefrustrationthe10asconcernreal8

theexamplethis12judgment.ourof7paragraph2וdetailedasaction,

ofvaluetheoverprioritftakeslifehumanofpresewingvaluesupreme

the15valuestwothesebetweenbalanceThishearing.810right8

system".legalour2וvaluesupreme

his2וKahanYitzhakJudgebyconsideredalsowasexceptionoftheexistenceThe)(ל

separateק020121וWitkonofJudgestatementthe10referredHe]5[.caseKawasmethe2ו2

according760(,81]21[,Board,Review771עמCinema.עCompany771עמNoah549/75H.C.

which:10

orlicense8cancel10needthewhich2וsituationscourseofare"There

andgreat5015considerationduewithoutorerror2וgrantedpermit

complied201waspartemalteramaudiOfrulethe11eventhaturgent

cancellation.fordecisiontheinvalidate10hesitateshouldcourtthewith
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stated:furtherKahanYitzhakJustice

Law,AdministrativeWade,H.W.R.author,learnedoftheworkthe"2ו

regard:this2וstatedwasfollowingthe,)451.1977ק,ed.,41,(Oxford,

ofground02takenbe10havemayactionurgent'Sometimes

baddestroyandselze10exampleforsafetf,orhealthpublic

8ofhospital10removaltheorder10orsaleforexposedmeat

normalthecasessuch2וdisease.infectious8תwithperson

thebyrebutted15givenbemusthearing8thatpresumption

reasons,obviousforalso,15"50case.theofcircumstances

making2וe.g.urgency,withact10havepolicethewhere
arrests'.

courtthe-securitfpublicofsafeguardingreasonsfor-which2וcaseofaexample2ג

וjustifiedEngland2יfoundbecanjustice,naturalOfrulesthe12821821וjudgmentthe2ו2
that21977(.]22[ו(Honsenbal,parteexDepartment,HomefOFStateofSecretary,.ן

againstissuedwasorderdeportation8caseתresidedhadwhojournalistAmerican8ו2

the811disclose10refusedSecretaryHometheandtime,ofperiodsubstantial8forEngland

the2וmade.wasorderdeportationthewhichOfconsequence2וmaterialtheofdetails

order201didcourttheanddismissedwaspetitiontheAppeal,Ofcourtofthejudgment

wouldwethatsure201am1deportation.forreasonsofthedetailsdisclose10Ministerthe
doesinstancethisbutcase,that2וdidofAppealcourtEnglishtheasadjudicatedhave

15courtthewar,ofdangertheface201doeswhichEngland,peaceful2וeventhatshow

justice.naturalOfprinciplesthe10securitf28110281Ofinterestpublic8prefer10821111,י

immediateobligeswhichinvolved15emergencyofstate8when50docertainlymayOne

ed.,51)]02402,LawAdministrative2וstatesGarner7..עauthorlearnedtheAsaction.

1979(:(144

obsewedbe10have201doesjusticenaturalOfpanoplyfull'Theו82

security'.28"028110contrarybewouldthiswherecase
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810rightthethatoccaslononethanmore00heldbeenhas"tooStatesUnitedtheחו

byactionimmediatewhenemergency,ofstatesחוcasescertainחוwaygivemusthearing

Schwartz,.הSeeinterests.publicimportantsafeguard10orderחוnecessary15authoritythe

thealJaintertherestatesauthorlearnedThe1976(,Toronto,-(BostonLawAdministrative

.210-211pages81following

justificationcomplete15itselfemergencythecase,emergencythe'1ם

forneedthe10waygivemustheardbe10rightTheactlon.summaryfor

public.oftheprotectionimmediate

safetf.orhealthpublic10dangerinvolvescaseemergencytfPlcalThe

cases."safetforhealth10limited00115exceptionemergencytheBut

112)8(Regulation11thatobsewedLandauPresident]5[caseKawasmethe1ם)((

thethereof,inte~retation,existingsaidthewithaccordanceחוimplementedbe001could

Regulationofthemodificationorrevocationproposedhavecouldcasethatחוrespondents

Cohen.הJudge10accordingtoo50;)אlettertheopposite120,.ל41.,1(קlegislationby

the10regardwithobsewationsthoseObviously,.)סlettertheopposite127,.ל41.,1(ק

righttheasldeset10sought15"whichחוcircumstances10relatelegislationofpossibility

whichlegislationthanrathercases,exceptionaldefinedOfpu~osestheforhearingOf

altogether.righttherevokes

8imposesthatsourcesame"thethatbelievedhand,otherthe00Kahan,.ץJustice

be10oneashearing810rightthe14%8"1םwhoever1.,.1ש,,revokealsomayprohibition

-legislationthanratherprecedentofwayby-canwhoonethealso15"א,מןabobsewed

recognised.becanrulethe10exceptionscircumstanceswhatחוdetermine

andoption,legislativethe10advanceחוrefer10timethissoughtRespondentsThe)4(

permittingprovisions""temporaryenacteaeatified,aretheyasare,whichordersthemade

beingappealOfrighttheorder,theofissuetheafterimmediatelydeportationtemporary

the"provisionstemporarythevlewour1םout.carried15ordertheafteronlyancuitable

8015Ifthere1181looksonewaywhicheveranything,subtractnoraddneithercasepresent

thatwithaccordanceחוtakenbecanactionhearing,prior8ofrightthe10exception



Defence0,Minister.עIsraelחוRightsCivilforAssociation5973/92HCJ

the10exception2015ifthereandprovislon;temporary8forneed015מthereandexception

questiontheregardsAs12.4118יeventany1215provislontemporarythehearing,Ofright

deportation"hearing810rightthe10relatingrulesthe10existexceptionswhether

doexceptionssuchthateffectthe1015lawcasestated,alreadyhaveweasproceedings,

810righttheandofsecuntfneedsthebetweenbalanceoftheresultthearetheyandexist,

hearing.-

10exception82whetherofquestionthe02view8take10hereוהseen201haveWe

the10according-acceptwesinceherein,circumstancesthe2וexistedhearingOfrightthe

prior20wasiftherethat-Kahan).ץandLandauJustice(per]5[caseKawasmethe2וrule

opportunity82gwingofobjectthesewingheld,beshouldhearingsubsequent8hearing,

hearingprior8ofabsencetheand4,1181ו2שcasehispresent10concernedpersonthe10

orders.deportationindividualtheinvalidateseper201does

thecanwords~other2וortvalid,formpresentthe2ש81518"120וamending1513.

10dutflegal20wastherethatdeterminecommandermilltary8of120"81518שsecuritf

implemented?wasorderdeportationthebeforehearing810righttheobsewe

theofvaliditytheofquestiontheabove,12paragraphOfcontentstheofview12

find10powerthemeaning:legalofpracticaldevoidbecomesOrderProvisionsTemporary

demandexigencieswhich2וcase,concretespecific82וexception8215therethat

the2וinherenteventany215וhearing,810rightthegrantingbeforeactionimmediate

sought.15hearing810rightwhereoftherespect2וpowertheexercise10authority

theofquestiontheansweralsoshallwepicture,thecomplete10as50However,

Provision:Temporarytheassuchlegislation,ofgeneralvalidity

connectionwithoutarrangement,nonnativenew8detennine10pu~ortedOrderIfthe

bemustwhereofexistencethecircumstances,concretespecial02dependenceor10

the2וvestedpowerstheviresultrabewould11thenevent,any2וadvance2וexamined

generalOfmodificationtheaboutbringcannot120"81518שSecuritfCommander.Military

fundamentalstheasviewssystemlegalourwhichlaw,ofadministrativenormsestablished

thatr~le,םasdetennine,10soughtProvisionTemporarythe11justice.naturalOf
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grantingwithoutperiod11148ת11שforimplementedbecanorderexpulsionanyhenceforth

On1yarrangement.newsaidthe10legalitfgrant001doesthenhearing,prior810rightthe

conflictingthebetweenbalancedifferent8createcancircumstancesexceptionalconcrete

theofwordingtheחוdetailed001werecircumstancessuchandvalues,andrights

whicharrangementgeneral8downlaidOrderTheProvisions.Temporaryי,remain111חו

laidOrderthewords,otherחוforce.15חוProvisionTemporarytheaslong50forforce

nothingprescribed"althoughdeportation,ofthedurationtheregardsaslimitation8down

ofrightthewhichחוcircumstancesconcreteexceptionalthedefiningwithconnectlonחו

righttheabrogatedwayoverall80חוandsweepinglythereby11restricted.becanhearing

Commander.Militarytheחוvested00115powersuchandofhearing,

valid8convert10soughtProvisionsTemporarythesincepoint,thisconcludeTo

cases,exceptionaldefinedfordelineationorrestrictionwithoutanother,101םnormgeneral

valid.asregardedbecannotOrderProvisionsTemporarythe

make10powertheregardsassignificance0םof15thatexplained,alreadyAs

theofbasisthe00madeexpresslywereordersexpulsionTheorders.deportation

Thethereto.pursuantvestedpowersthe00relianceחוand112)1(ofRegulationprovisions

8make10powerthecreate001didProvisionsTemporarythe10relatingOrdersald

"herein,casetheofpu~osetheFor112.Regulation10refewedbutorderdeportation

andthathearing;0,Fightthe10regardwithawangementsdetermine10soughtmerely

10powerTheavall.0םof15provisiontemporarythethatfoundhaveWemore.nothing

ofRegulationprovisionsthe10ancillary15hearingprior810rightthegrantingfromrefrain

forneedthewithoutabove,12paragraphחוexplanationthewithaccordance112חו

legislation.empoweringspecific

112ofRegulationprovisionsthe10backbroughtinherentlythereforeareWeחו5811"

8make10powerthethatmeansThisthereof.112)8(sub-regulationincludingparts,

orderdeportationtheagainstappealofanwaybyhearing,theandexistsorderdeportation

accordanceחוconductedbeshould-outcarried15ordertheafterplacetake111,יwhich-

court.ofthislawcasebyinte~retedas112)8(,Regulationwith
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areordersdeportationindividualthethatusbeforearguedhavePetitionersThe14.

Thehearing.Ofright8oflackthefromapartthem,obtaining"defectsofreasonbyV01d

1,15.disputedhaveRespondents

thebefore15argumentssuchforplacethecasepresentthe2וthatbelieveWe

theaslong50appeal.hisaddressmaydeporteethewhich10committee,consultative

force.2וremainsorderindividualeachdecided,othen~ise201hascommitteeconsultative

theimplementeryforawangementspracticalmakenowmustRespondentsThe15.

of112)8(Regulationunderoperatingcommitteeconsultative8beforeappearanceofright

written811thatsay,1015thatrequests;50whoanyoneofrespect2וRegulationssaidthe

othen~ise,orcrossRedInternationalthethroughdeportee8bymade15application

beshouldapplicantthethenappeal,hishear10asked15committeethewhich10according

ofimpression82obtain10"enable10committeethebeforepersonallyappear10allowed

theperformingforjustificationtheandcasehisexamine10andexplanationsoralhis

shouldhecommittee,thebeforeappearancethePending
'him.

ofrespect2וorderexpulsion

beforedeporteetherepresent10askswhocounselwithmeetingpersonal8allowedbealso

committee.the

thatg~aranteecanIDFthewhereplaceany81hearings115holdmaycommitteeThe

place.takeproperlycanthey

practicalmakemustRespondentstheaforegoing,the811Ofpu~osetheFor

Thetherewith.chargedauthoritiesthebydecidedbeshouldofwhichdetailsarrangements,

us10submittednoticeStates'the2וdescribedwasarrangementssuchOfcommencement

.here.stated1125שthealong~lementedsupp]beshouldtheyalthough,1993January251,02

1993,January251,OfnoticeAttorney-~General'stheofnotetakenalsohaveWe

everyconcerninginformationsecuritftheofconsiderationfurtherwhich10according

theofinitiativethe81timereasonable82111,יgivenbe111,יappeal82fileswhodeportee

Respondents.
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was)thenhe(as01shanJudgebysaidwaswhat10referringbyconcludeshallWe16.

וcaseKarbutlithe2,]7[81ק.:15

8necessitateswhichStateofthesecuntfthethatcowect15""Whilst

thesafeguard10needthethanimportantless2015detentionperson's

neithertogether,achievedbecanobjectivesbothwhereright,citizen's

ignored".beshouldotherthenorone

conclusions:followingthereachedunanimouslyhaveweconclusion,1217.

ofrightoftheabsencetheorders,expulsionpersonaltheregardsasthatfindWe)1(

benowshouldhearingOfrightthethatorderWethem.invalidate201doeshearingprior

above.detailedasgiven

paragraphs2וdetailedreasontheforvoid15deportationtemporary10asorderThe)2(

orders.deportationindividualtheinvalidate201doesconclusionThisabove.13and12)4(

virtuebyissuedorders,deportationpersonalofthevalldityagainstargumentsThe)3(

beaforesaid,asshould,1945Regulations,(Emergency)Defenceofthe112Regulationof

committee.consultativethe10submitted

2151.ordersthedischargeandpetitionsthedismissweaforesaid,asSubject

1993(.January)281,5753ShevatofdayeththisGiven




