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A further hearing on the judgment of the Supremear€(President A. Barak, Justices Y. Kedmi and D.
Dorner) in ADA 10/94, November 13, 1997.

Facts: The petitioners were citizens of Lebanon, who wenaught to Israel between the years 1986-
1987 by the security forces, and put on trial fait membership in hostile organizations and feirth
involvement in attacks against IDF and LDF. Théitipmers had been convicted and sentenced to
various sentences of imprisonment, which they skrv&ubsequently, the petitioners were held in
administrative detention under section 2 of the Eymecy Powers (Detentions) Law 5739-1979. This
administrative detention was extended from timetitoe, for additional six month periods, in
accordance with the same section. The questicorddifie court was whether a person can be held in
administrative detention — when that person himdeds not pose a danger to national security —for
that person to serve as a “bargaining chip” inrkgotiation to release prisoners or missing persons
from among the Israeli security forces?

Held: As per the judgment of President Barak, whose vie@s shared by Vice-President Levin, and

Justices Or, Mazza, Zamir and Dorner, and agé#iesbpposing opinions of Justices M. Cheshin, Y.

Kedmi, and J. Tirkel, the Court held that accordmthe Emergency Powers (Detentions) Law 5739-
1979 there is no authority to detain a person frgmem no danger is posed to national security, and
therefore it concluded that the respondent doeshawe the authority to detain the petitioners by
authority of the Emergency Powers (Detentions) L&3%89-1979. Therefore, the court ordered the
release of the prisoners.
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JUDGMENT

President A. Barak

May a person be held in administrative detentiamhen that person himself does not pose a
danger to national security — when the purposb@tietention is for that person to serve as a
“bargaining chip” in the negotiation to releasespriers or missing persons from among the
security forces? — This is the question beforenukis further hearing.



The Facts

1. The petitioners are citizens of Lebanon. Thweye brought to Israel between the years
1986-1987 by the security forces. They were putra for their membership in hostile
organizations and for their involvement in attaekminst IDF and LDF forces. They were
convicted and sentenced to various sentences afsiompent. All the petitioners completed
their prison terms. Despite this, they were ntased from prison. At first they were held in
detention by authority of the deportation orderat tivere issued against them. Later —
beginning May 16, 1991 — as to petitioners 8-1QJ haginning September 1, 1992 as to
petitioners 1-7 — they were held in administratidention by authority of the orders of the
Minister of Defence that were issued in accordamitke section 2 of the Emergency Powers
(Detentions) Law 5739-1979 (hereinafter: “the D&tars Law”).  This administrative
detention was extended from time to time, in acapcg with the same section, by an
additional six months. On August 22, 1994 an okl extension was requested. The
extension was authorized by the Vice-PresidenhefDistrict Court in Tel-Aviv Jaffa. An
appeal was filed on this decision to this court ADD/94 [1]). The judgment in the appeal
serves as the subject of this further hearings tib be noted that in the interim the Minister of
Defence decided to release two of the petitioneesitioners 1 and 8).

2. There is no debate among the parties thatatitgmers themselves do not pose a threat to
national security. They served their sentenceuwarter normal circumstances they would be
deported from Israel. There is also no debate thatreason for the detention of the
petitioners is the hastening of the release ofopdss and missing persons from among the
security forces, and in particular the releaséhefrtavigator Ron Arad, who has been missing
since his airplane was downed (on October 16, 1888)e skies of Lebanon. Indeed, the
petitioners are held in administrative detentioritasgaining chips” in a difficult negotiation
that Israel is undertaking for the release of Roamdfand other prisoners and missing persons
from among the security forces. The debate betwseparties — which is at the center of the
judgment the subject of this further hearing wasfold: first, is the Minister of Defence
authorized to issue an administrative detentiomiovehen the only reason for issuing it is the
release of prisoners and missing persons from arttengecurity forces, without there being
a specific risk from the detainees themselves?oi8avas the discretion of the Minister of
Defence properly exercised?

3. In the Supreme Court, the views were split.e Timjority justices (President Barak and

Justice Kedmi) answered both questions in thenadfiive. It was determined that return of

prisoners and missing persons from among the $gdorces, is, on its own, a purpose and
interest that is included within the framework ational security, and the authority of the

Minister of Defence also encompasses the case inhwihere is no danger to national

security from the detainees themselves, and thdewtarpose of their detention is to hold

them as “bargaining chips”. So too it was detegdirthat under the circumstances,

exercising the discretion of the Minister of Defengas lawful. The majority justices were

convinced that there exists a concern, at the lef/glear certainty that the release of the
petitioners will bring about a real harm to natilsecurity and that the continued detention of
the petitioners was essential for continuatiorhefriegotiation for the release of the prisoners
and missing persons. It is to be noted that utttecircumstances there is no alternative to
detention that can be utilized; whose infringenmmnthe basic rights of the petitioners would

be less.

4. The minority opinion (Justice Dorner) deterndirthat the Minister of Defence does not
have the authority to order the detention of a @gemsho does not pose a danger to national
security. The purpose of the detention is the gmdon of danger to national security or
public safety from the detainee himself, as longh&sgoal cannot be achieved by a criminal
proceeding. Justice Dorner also determined thatomsxercising the discretion of the
Minister of Defence, the Minister of Defence wag able to show that there exists a near
certainty, and not even a reasonable possibilitsf the release of the petitioners would



undermine the possibility of releasing prisonerd amissing persons from among the security
forces.

5. The petitioners applied for a further heariagoe held in the judgment of the Supreme
Court.  Vice-President S. Levin granted the apfibca (on January 25, 1998), and
determined:

“It has been decided to hold a further hearingtenduestion of the validity of
an administrative detention by authority of the Egeacy Powers (Detentions)
Law 5739-1979, where this detention takes placetlier reason that it may
advance the release of prisoners and missing peifsom among the security
forces.”

The further hearing took place in the form of vemttsummations and oral arguments. The
respondent directed our attention to the fact thaumber of the petitioners in the further
hearing were not parties to ADA 10/94[1]. The agation of the counsel for the petitioners
to join them to the further hearing proceedings dasied (on August 11, 1998) by me. So
too the panel decided (on January 1, 1999), witctinsent of the parties, to consider the two
appeals that were filed in the Supreme Court (ADA®98 and ADA 5702/98) — which deal
with Lebanese detainees who are not among theopetis — separately.

6. The opening of the arguments before us coramtewtr— as said in the decision of my
colleague, Vice-President, Justice S. Levin — whthquestion of the authority of the Minister

of Defence. During the course of the argumentsl@sded (on February 1, 1999) to examine
“in the special circumstances of the case, and thi¢éhconsent of the parties” ex parte the
confidential information in the hands of the resgemt, and this “without taking a stand at
this stage as to the relevance of the materialeterthination of the petition.” We heard,

behind closed doors, the head of the researchimrhe intelligence section in the army

general command (on May 26, 1999). Pursuant towla received a supplementary notice
(on August 26, 1999) and an application on behathe State Attorney General. This is the
language of the supplementary notice:

“(1) The various aspects that arose in the coufrfieechearings in this hon. court
were brought to the attention of the entities & head of the IDF and the
political ranks, and at their head the Prime Manisind the Minister of Defence.

(2)In a hearing that was held on this matter in tfffece of the Minister of
Defence, attended by the Attorney General, senficials from the State
Attorney's Office who are dealing with this caseydathe entities from the
Ministry of Defence dealing with this, headed bg tBhief of Staff, the various
issues that arise in this case were discussedjdimgl the moral and security
issues it entailed.

(3) At the conclusion of the discussion after thaority of those present made
their opinion heard, the Prime Minister and Ministd Defence decided as
follows:

A. In all that relates to issues which deal witie tmatter of prisoners and
missing persons, including Ron Arad, the followprgnary considerations exist:
1) An effort to clarify what has come of theirdan order to be able to bring
them back to Israel.

2) The State of Israel is obligated to make ewdfgrt in this area, since the
State is the one that sent them to battle.

B. The State of Israel is before negotiations tizate been bounded to a defined
time frame of 15 months, in which it will be clagfl whether there is a
possibility of reaching a political solution in theea in which we liveThe issue
of the prisoners and the missing persons is an inza&able part of this
negotiation and only now is the framework for negdation in the hands of
each party, being held up to the ultimate test.



C. Return of the prisoners now, before the begiprif the negotiation, will
leave the State of Israel without a means of bamggiin this issue in the
framework of negotiation.

D. During the course of the negotiation and aleiity its advancement we can

assess the chances of reaching a solution inrtteedilotted for this, and so too,

it will be assessed whether it is possible to desome of the detainees in this
timeframe.

In any event at the conclusion of the 15 months Wexe allotted or a shorter
time frame, in the course of which the negotiatiati be concluded and if it
turns out, we hope not, that these detainees dfilhathy role in the release of
the prisoners or missing persons, it would be prapehe view of the Minister
of Defence as well, to reconsider the approacht agas formulated in the
Defence Authority, in the spirit of the commentdtw court.

E. The Minister of Defence is of the view therefthat the continued detention
of the petitioners during said time period is vital the continuation of the
negotiation and the advancement of the releasesdners and missing persons.
(4) In conclusion, the Attorney General wisheadd:

A. With all due respect it appears that the casiolu of the President in ADA
10/94 [1] that ‘it is possible in principle and @xceptional circumstances to
detain a person for acts and danger which are dogteanother’ indeed
emphasizes the exceptional nature of the circurostarmeaning the enormous
effort to free the prisoners and missing persons.

This exceptional nature must by nature be examihedughly and at all times,

as one who is detained in administrative detenitiothese circumstances is an
exception even to the administrative detention Whiiself is an exception in the

realm of human dignity and basic rights.

B. Therefore, the proportionality of the act mbstexamined at all times and
the date that the judgment was handed down, Novetr#)el 997, is not like the
date after almost two years have passed (and oyearaafter the filing of the
appeal by the State on the decision of Justicg llawhich no progress has been
made in the matter of the release of the prisocaetsmissing persons.

Under these circumstances it is the opinion ofatih@ney general that the scales
tip slightly in favor of gradual release of thegumers in a manner that will
signal consideration, such as beginning with thentally ill, or the younger
ones, or those who have not started a family, asgbea legal-humane-moral
approach.

The attorney general is aware that for now theiopinf the holder of authority,
the Minister of Defence is different; but it is gdde that starting the release will
also have a positive impact on the negotiationethye enabling integration of
the two approaches.

(5) In addition to what has been said above wé tdsupdate:

A. The Arad family has met recently with the Atiey General. At the meeting
the State Prosecutor, the Head Military Prosecatat additional entities from
the IDF and the Justice Ministry were present.

In the meeting it was clarified that the Arad famalsks in every way possible to
be heard before this hon. court.

(6) In light of the sensitivity of the topic antd history and its human and public
interest, the Attorney General is of the view tthdg is appropriate and that it is
proper to hear the family’s viewpoint.

This hon. court is therefore requested to decid¢hemmatter of the petition of
the Arad family.



(7) In light of all that was said above, we requistt in accordance with the
decision of the Court in the matters mentioned abaw additional date be set
for a hearing, in which the Arad family will havket opportunity to be heard
before this hon. court, and to the extent necessarguthorized entity from the
military-security ranks, will appear and clarify foee the court additional

clarifications in all that relates to the matteaised above.”

Counsel for the petitioners responded to the supgheary notice (on September 9, 1999).
He expressed his objection to delaying determinatibthe appeal for an additional fifteen
months. In his opinion, foreign considerations aréhe root of the application. Counsel for
the petitioners also objected to the applicatiorhéar the Arad family. Despite this we
decided (on November 8, 1999) to hear (in writittgg Arad family. In its letter the Arad
family notes that Ron Arad was taken prisoner axprately 13 years ago. His daughter,
who was a year and three months when he was taksmner, is fourteen today. Ron Arad
fell in the hands of individuals lacking any moealother restraint. He was “sold” from place
to place. His captors dragged him from place tegl&eld him in conditions, which are not
even conditions, and refused to let the Red Criz#ishim. His captors treated him according
to the “the laws of the jungle”. It is not apprigpe that the State of Israel deny itself any
means when trying to bring him back. The Lebargetainees willingly took part in the
battle against Israel. Just as Ron Arad was awfatee dangers entailed in flying in the skies
of an enemy country, so too were the Lebanesemdstsiaware of the dangers entailed in
their activity against Israel, including their invement in the imprisonment of Ron Arad. In
this sense the war in Lebanon is not over andras & Ron Arad has not been brought back
to Israel it is not appropriate to return the detas to Lebanon. According to the assessment
of security entities it is possible that Ron Aradiill alive. This working premise is not to be
dismissed or ignored. Release of the Lebanesendemwill send a message to Israeli
society and persons in the security forces thatduet will tie the hands of the State of Israel
when it comes to take steps to protect their libédife, and security.

7. Consequently, three applications have beenghtdoefore us: an application by the Arad
family (that was included in the position paperrsitted on their behalf, in accordance with
our decision of November 8, 1999) to bring their@gbefore us orally; the application of the
petitioners to bring their words before us in thanfework of a letter (as to this both an
application by their counsel and the letter writbgnthe petitioners were submitted); and the
application of the State Attorney General to settlaer date for consideration of the petition.
After considering these applications we decidedenember 12, 1999) to make do with the
written position paper submitted by the Arad familyVe also decided to accept the letter of
the petitioners themselves. In this letter thatipeers note that the human rights of the
detainees were denied — in contradiction of intiéonal treaties and basic tenets. They have
been in Israeli prison for 13 or 14 years. Some¢hemMm that were put on trial served their
sentence some time ago. Most were under the ag@ when they were detained. The goal
of detaining them is not clear: at times it is wlad, that it is intended to advance the return of
those missing in action from the Sultan Ya'akubtlbatand at times it has been tied to the
subject of Ron Arad and at times it appears they tre held as a general bargaining chip for
the negotiations with Syria and Lebanon. They haweconnection to the Sultan Ya’akub
battle as most of them were still children in 1983ome of them have been in Israeli
imprisonment since before Ron Arad was capturdtk time that passed in prison proves that
there is no use in keeping them in prison, as thtemof Ron Arad has not advanced at all.
The detainees are simple people, lacking any statugfluence in Lebanon. They have no
information about Ron Arad or connection to hisnigeheld in prison. Thédezbollah
organization has repeatedly declared that it hagmfoomation or connection to Ron Arad,
and the Israeli working premise is that Ron Araddsin Lebanon at all. The head of Internal
Security Service himself declares (based on nevespagports) that there is no point in the
continued detention of the detainees.



8. As we have seen, counsel for the respondenested that we set another date for the
hearing. We requested to hear (within seven d#ys)position of the counsel for the
petitioners. In his response (of December 27, 186@nsel for the petitioners objected to the
setting of another date for the hearing. Despiig tve decided to hold a hearing (on July 1,
2000). In this hearing we heard the argumentshef dounsel for the parties. We also
received information (behind closed doors) as ¢oatfiorts being made lately to obtain details
as to the fate of Ron Arad. Now the time has chared down our judgment.

The Petitioners’ Arguments

9. According to the petitioner’s claim, the Detens Law is not to be interpreted as
including authority for the administrative detemtiof a person solely as a “bargaining chip”.
According to their claim, the basic principles bétiberty of the individual and their dignity,
as they have been expressed in the framework dalke Law: Human Dignity and Liberty,
unravels the basis for the detention of the pet&ie in administrative detention. Detaining
them as such stands not only in contrast to thpgsar of the law and the intention of the
legislator, but also in contradiction of interna law. Returning prisoners and missing
persons is in fact an important interest, but ias part of “national security” in its meaning
in the Detentions Law. According to the petitigethe Detentions Law surrounds and
relates only to a situation in which a personak ris posed by the detainee. The
administrative detention is an individual act basedh person’s personal responsibility for his
actions. Alternatively, the petitioners argued tin@re is no factual and evidentiary basis for
holding them in administrative detention, and ttietre exist less damaging alternatives for
achieving the goal for which they are detainedr these reasons, the petitioners are of the
view, that the opinion of Justice Dorner in ADA 94/[1] is to be adopted, and it is to be
determined that the Minister of Defence deviatemnfrhis authority when he ordered their
detention in administrative detention.

The Respondent’s Arguments

10. According to the respondent’s claims, the Bt of Defence is indeed authorized to
detain a person in administrative detention everra/the reason for his detention is just to
serve as a “bargaining chip”. Protecting the safdtIDF soldiers and their return from
imprisonment is included within the term “natiosalcurity” in the Detentions Law, meaning,
in the language of the law. The purpose of the Heo includes the authority for
administrative detention in the circumstances ef ¢hse before us. The law is intended to
address serious dangers and unexpected eventsleinto protect national security. Such is
the situation before us. For this reason the las mot worded narrowly but broadly, in order
to address those extreme and exceptional situationkich a person’s detention is necessary
in order to protect national security and publidesr According to the respondent’s approach,
the legislator’s (subjective) intent does not iggwa clear indication that the authority in the
law does not include administrative detention dsaagaining chip”. So too, it is argued, the
principle of personal responsibility is an impottgninciple, however, the very authority in
the law is an exception to this principle and frbere stems the authority to deviate from it.
According to the respondent’s claim, examining thse before us in the perspective of the
Basic Law: Human Dignity and Liberty, also suppdite position of the majority in ADA
10/94 [1]. This is so, as the administrative detenunder the circumstances is “for an
appropriate purpose and to a degree that doesurgass that which is necessary.” Therefore,
the basic law does not change the constructioheobetentions Law in the context before us,
and does not justify deviation from previous judgmseof this court, which recognized the
authority of the Minister of Defence to detain agom, just as a “bargaining chip”. As to
international law, the respondent claims that thenmeot a customary law prohibition on the
taking of “hostages” and the prohibition in convenal law in this matter, does not apply in
this case. Whether for its non-application to ple¢itioners — who are “terrorists” according
to its claim; whether due to the lack of applicepibf conventional law to the State of Israel
or whether due to the existence of a contradicgtagutory provision in the domestic law,



such as the Detentions Law. For these reasonsesipendent argued, the judgment in ADA
10/94 [1] is to be left as is, and the applicaiiothe further hearing is to be dismissed

The Normative Framework

11. The detention of the petitioners in adminidteadetention is done by authority of the
Emergency Powers (Detentions) Law 5739-1979. TBwisapplies only when there is a valid
declaration of a state of emergency (section heflaw). The detention authority is granted
to the Minister of Defence (section 2 of the lawAn important and necessary element for
granting validity to a person’s administrative dtten is the judicial review (section 4 of the
law). A person against whom an administrative k@ order has been issued must be
brought before the President of the District Cauithin 48 hours. The court is obligated to
review the considerations of the Minister of Defengnd will at times re-examine the
evidentiary foundation on the basis of which thenguistrative detention order was issued
(see HCJ 4400/98mail Braham v. Jurist-Judge Colonel Moshe S[#fi ADA 2/86 John
Doe v. Minister of Defenci]; L. Klinghofer ‘Preventive Detention for Sedyr Reasons’
[41] 286). Even if the order is authorized, thisr@ duty to bring the matter and the validity
of the detention order for re-examination before tourt, at least once every three months
(section 5 of the law). The further hearing befoie revolves around the scope of the
authority of the Minister of Defence to detain argm® under administrative detention,
meaning, it revolves around the interpretation exftion 2 of the Detentions Law, of which
this is the language:

“2 (a) Where the Minister of Defence has a reaslenblsis to assume that
reasons of national security or public safety nsitate that a certain person be
held in detention, he may, with an order bearirggsngnature, order the detention
of a person for a period that will be noted in tinder and which shall not exceed
six months.

(b) Where the Minister of Defence has a reasonbégs to assume, on the eve
of the expiration of an order based on subsec@#r(l{ereinafter — the original
detention order), that reasons of national secumitypublic safety continue to
necessitate holding the detainee in detention, &g mith an order bearing his
signature, order, from time to time, the extensiérthe validity of the original
detention order for a period which shall not excei@dnonths, and the law as to
the extension order is as the law of the origirédtion order in all aspects.”

In the judgment the subject of this further hearhig provision was reviewed in both the
realm of authority and the realm of discretion. gically, the question of authority is to be
considered first.

12. The authority of the Minister of Defence ta@r administrative detention is conditioned
on the fact that the Minister has reasonable greuoadassume that reasons of national
security or public safety necessitate that a aeparson be held in detention (section 2(a) of
the Detentions Law). | am now of the view — asdswn the judgment the subject of this
further hearing — that in the textual realm, thateshent “national security” is sufficiently
broad to also encompass within it situations inclithe danger to national security does not
stem from the detainee himself but from the actiohsthers, which may be impacted by the
detention of that person. There is nothing indtagement “national security” in and of itself
that can point in the textual realm to the detaimegself posing a danger to national security.
But as is known, the textual realm is not the aelglm to be taken into consideration. The
interpreter is none other than a linguist. Asripteters, we need to give the statement in the
law the same meaning — among the totality of tdxtusanings (over which the judge is in
charge as linguist/philologist) — which realizes fiurpose of the law. What is the purpose of
the Detentions Law?

13. As is known, the purpose of the law is a ndiveaconcept. It includes its subjective
purpose and its objective purpose. (See HCJ 86&#@#i v. Chairman of the Central
Elections Committee for the 13th Knesghtat p. 706). We will open with the subjective
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purposes. These are the purposes which were eadrhinthe legislators, and in fact, left by
it at the foundation of the law. That is the “lgdgtor’s intent”. We can learn about these
purposes from the language of the statute ancetiislative history. This examination in the
case before us does not reveal a clear-cut pictliris. true, one can find expressions in the
Knesset which relate to the danger posed by trerdet himself to national security (see, for
example, the words of the Minister of Justice bhdugy my colleague, Justice Dorner, in
paragraph 2 of her opinion which is the subjedhf further hearing). Certainly that would
be the natural and simple case. But, no basis ietfound in the Knesset minutes for the
approach that the Knesset sought, in fact (astariual fact), to limit the application of the
law only to the detention of people who themselpesed a threat to national security. It
appears that the problem before us — applyingaived one from whom no danger is posed —
did not come up for discussion, and was not, ir, fakamined, by those dealing with the
tasks of legislation. There is therefore no esdageto turn to the objective purpose at the
foundation of the Detentions Law.

14. The objective purpose of the law (in Sussmewveds “the legislative objective” ‘Some
of the Rationales of Construction’ tdabilee Book for Pinhas Roset¥7 (1962) [42] at 160.)

is the purpose that the statute was intended fitl falour society. It is derived from the type
of law and its character. It is meant to realize foundational values of the system. It
expresses the values of the State of Israel assldenwd democratic state (see HCJ 869/92 [4]
supra; HCJ 693/9Efrat v. Director of Population Ministry, Ministrgf Interior [5] at 763;
CA 105/92Re’em Mehandesim Kablanim Ltd v. the City of Nethaite [6] at 198), Indeed
the law is a “creature living within its environm&Justice Sussman in HCJ 58/68alit v.
Minister of the Interior(1969) [7] at 513). This environment includes theximate
legislative context; this environment also sprawlg onto “broader circles of accepted
principles, foundational goals and basic crite(@A 165/82Kibbutz Hazor v. Rehov{8] at
74).

15. What is the objective purpose of the Detestibaw as far as it relates to the problem
before us? The answer is that this purpose isaidoOn the one hand, safeguarding national
security; on the other hand, safeguarding the tigaind liberty of every person. These
purposes are apparent from different circles wkiatiound the law. The closer circle, which
focuses on the statute itself and its types ofngements, contains within it an integrated
purpose that deals with protection of national sgcwhile taking care with human liberty
and dignity. For this reason the law limited (iecson 1) the administrative detention
authority for a period in which the State is inae of emergency, and for the same reasoning
a process of periodic judicial review was estallts(in section 4) over exercise of authority.
A similar amalgamation also arises from the mosgadiit circle, which gives expression to the
foundational values of the system. These valuss miclude the Jewish and democratic
values of the State of Israel as a liberty anditiggeeking state alongside the social interest
in safeguarding national security. We will briefliscuss each of these (objective) purposes
and the balance between them.

16. Safeguarding national security is the societarest that each state wishes to realize. In
this framework, democratic freedom seeking statesognize the “institution” of
administrative detention (see O’Boyle, ‘Emergendtu&ion and the Protection of Human
Rights: A Model Derogations Provisions for Northdraland Bill of Rights’ [48] at 160;
Shetreet, ‘A Contemporary Model of Emergency (Deten) Law: An Assessment of the
Israeli Law’[43] at 203). The need for this meatems,inter alia, from the difficulty in
finding a response within criminal law to certaimeats to national security (see ADA 2/82
Lerner v. Minister of Defencf®] at 532). Indeed we are a “defensive democrésge EA
1/65 Yardor v. Chairman of Knesset Elections Commift€g at p. 390). The daily struggle
against terrorism requires more often than onceausieof unconventional means (see Zamir,
‘The Rule of Law and the Control of Terrorism’[44]Dne of those means is administrative
detention.
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17. Safeguarding the liberty and dignity of ev@msrson and protecting this liberty and
dignity are basic constitutional rights in Isragb¢ section 2 and 4 of the Basic Law: Human
Dignity and Liberty). The liberty and the dignigye at the base of our social order. They are
the foundation for all the other basic rights (S&&pp 15/86State of Israel v. Avi Tzut1] at
713; CrimMApp 335/8%tate of Israel v. Lavafi2] at 419-420). Therefore, the protection
and safeguard of the liberty and dignity of theiviwlal is a basic value which stretched out
over all statutes (see HCJ 2320M@Bnamala v. IDF Commanddd3]). Such safeguarding
and protection of liberty and dignity are also &tined out over the liberty and dignity of one
who the state seeks to detain in an administratéention.

18. There is a sharp clash between the two (abgagburposes which are at the foundation
of the Detentions Law — national security and imdiral liberty and dignity. Detention —
every detention — harms liberty. The liberty endsere the detention begins (see R.
Robertson Freedom, the Individual and the La26 (1989)). The harm of administrative
detention to the liberty of the individual and thaignity is particularly harsh. The individual
is detained without a trial, by authority of theler issued by the executive branch (Minister
of Defence). The detention may go on — as the bak®e us shows — for a long period that
is not limited in advance. Not once, the detaidees not know — for reasons of national
security — what the factual basis is for the decisas to his detention. His ability to defend
himself against the administrative detention isitixh (see ADA 7/98en Yosef v. State of
Israel [14]; ADA 2/96 State of Israel v. Freedmda5]). With that, there is no escape —in a
freedom and security seeking democratic societyr fthe balancing of liberty and dignity
and security. Human rights must not be turned @&mcaxe for denying public and national
security. A balance is required — a delicate affetalt balance — between the liberty and the
dignity of the individual and national security apdblic safety (see EA 2/8Kleiman v.
Chairman of Elections Committee for Eleventh Knigld<s).

19. This balancing presumes — and in the pettiigfiore us the matter has not come up at all
— that it is possible to enable — in a democrattedom and security seeking state -- the
administrative detention of a person from whom ag#a to national security is posed, but
this possibility is not to be extended to the detenof a person from whom no danger is
posed to national security and who merely consttat “bargaining chip”. The reasoning for
this position is twofold: first, the damage of admstrative detention to the liberty and dignity
of a person who poses a threat to national sedsritgvere. The damage is severe as it harms
the liberty of a person — liberty which is protetia Israel at a constitutional-supra-statutory
level — without a trial and without a judgment ($¢@J 2320/9&I-Amla v. IDF Commander

in Judea and Samaria Regi¢t3]. However, it is tolerated. It is a mattdrtioe lesser of two
evils. On the other hand, the damage to liberty dignity, in the administrative detention of
a person who himself does not pose a threat tomaltisecurity, is extremely severe, to the
point where the interpreter is not entitled to prae that the statute intended to achieve such
severe harm. | discussed the severe harm of slmmistrative detention in the judgment the
subject of this petition when noting:

“Administrative detention harms the liberty of thedividual. When the
detention is done under circumstances in whichdiiginee is a ‘bargaining
chip’, there is in this a severe harm to humanitijgas the detainee is perceived
as a means to achieving a goal and not as a gaaidrof itself. Under such
circumstances the detention harms the autonomy ilbf and a person as a
master of his actions and responsible for the apresgces of his actions. The
detention of the appellants is none other thartuamtsdn where the key to the
imprisonment of persons is found in the hands bkt and not in their own
hands. This is a difficult situation” (para. 12ro§ judgment).
Indeed, the transition from the administrative deta of a person from whom a danger is
posed to national security to the administrativiedigon of a person from whom no danger is
posed to national security is not a “quantitatitrethsition but a “qualitative” transition. The
state detains, via the executive branch, a persanoommitted no crime, and from whom no
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danger is posed, and whose entire “wrongdoingi isding a “bargaining chip”. The harm to
liberty and dignity is so substantive and deept th&s not to be tolerated in a liberty and
dignity seeking state, even if the rationales diamal security lead to undertaking such a
step. My colleague, Justice Cheshin, has alre@gbussed that as to regulation 19, of the
Defence (Emergency) Regulations, 1945 the basiceginis that “every person bears the
weight of his own offense and each person shail bel put to death for his own crime . . .
there is no punishment without warning and no oumethe offender is reprimanded” (HCJ
2006/97Ganimat v. Central Command General Uzi Dayan] at 654). A similar approach
is to be taken as to administrative detention. hEaerson will be detained based on their
wrongdoing and each will be held in administratiktention based on their offense. One is
not to detain in administrative detention any ofifian one that himself poses a risk, with his
own actions, to national security. This was theagion prior to the legislation of the Basic
Law: Human Dignity and Liberty. This is certairtlye case after this basic law was passed,
and raised human dignity and liberty to a congtinal-supra-statutory level. It is true, the
Detentions Law is not being subjected to constingl examination relative to the basic law
(due to the preservation of laws provision: secfiOrof the Basic Law), but the provisions of
the Detentions Law must be interpreted againsb#ukground of the Basic Law (see ADA
4/94Ben Horin v. State of Isragl8] at 333-335). This interpretation leads to tl@clusion
that it is not to be determined that the (objedterpose of the Detentions Law is to enable
administrative detention of a person who himseslaot pose a risk. Indeed, the harm to
basic human rights from administrative detentiowch a detainee — who himself poses no
risk — serves as a bargaining chip is so seveat,ahly a provision in the Detentions Law
which would explicitly establish the statute’s @pability to one from whom no danger is
posed to national security — a provision whose titotignality would need to be examined of
course against the criteria of the Basic Law —ddehd the interpreter to the conclusion that
the law was intended to enable administrative dieterof this type. Indeed, in a comparative
perspective, it appears that there is no statehéenWestern world, which makes use of
administrative detention of one who does not hifrza$e a risk to national security.

20. Secondholding people as “hostages” — and this term aistudes holding people as
“bargaining chips” — is prohibited by internatiorlalw (see article 1 of the International
Treaty against the Taking of Hostages (1979); lart®2l of the Fourth Geneva Convention,
1949). Indeed, | am willing to presume — withoufitg on the matter — that there is no such
prohibition in customary international law. | ams@willing to presume — without ruling on
the matter — that the conventional prohibition akirig hostages does not bind the State of
Israel in the domestic law of the State absengjiglication in state law. One way or the
other, it is presumed that the purpose of the lawinter alia, to fulfill the provisions of
international law and not to contradict it (Seen@i6182/98Sheinbein v. Attorney General
[19]). There is a “presumption of accord” betwegeiblic international law and local law (see
HCJ 279/51Amsterdam v. Minister of the TreasUyg®0] at 966; CrimA 336/6 Eichmann v.
Attorney General[21] at 2041; CA 522/7QAlkotov v. Shahif22] as well as A. Barak,
Interpretation in Law Vol. 2 (1994) [36] at 576). Application of thisesumption under the
circumstances in this case strengthens the trenchvarises from turning to the objective
purpose of the law.

21. We have reached the end of our road: “thesligtgir’s intent” (the subjective purpose)
does not take a stand on the question that is biothas. Not so the “statutory purpose”
(objective purpose). This leads to the conclusiat the purpose of the law is to apply to
situations in which the administrative detentionrégjuired due to danger posed by the
detainee himself. In this situation, in which weishsearch for the overall purpose of the
Detentions Law on the basis of both purposes —emjiving preference to the subjective
purpose if it clashes frontally with the objecterpose — we must reach the conclusion, that
the purpose of the Detentions Law was to applyhto detention of a person from whom
himself a danger is posed to security, and not heybis. This purpose establishes the (legal)
meaning that will be given to the Detentions Lakhis (legal) meaning does not extend over

12



the entire (textual) meaning of the statute (seel HG662/92Zandberg v. Broadcasting
Authority [22] at p. 811). A person from whom himself nader is posed and who is only a
“bargaining chip” is not to be detained. Havingcaked this conclusion, | would like to make
three comments.

22. Firstthis conclusion contradicts the conclusion | reacn the judgment the subject of
this petition. Meaning — | changed my mind. Inmdlesince the handing down of the
judgment -- and against the background of the &urtiearing itself — | have not stopped
guestioning myself as to whether my approach wapgsty based in the law. | am not of
those who hold that the finality of a decision sti$eto its correctness. Any one of us may err.
Our professional integrity requires that we adrit errors if we are convinced that we in fact
erred. (See CA 243/8Frusalem Municipality v. Gordof24] at 136). “True and stable —
True is preferable” (President Smoira in CA 376Rsenbaum v. Rosenbali2b] at 253).
These words were said as to the power of the Sugf@ourt to deviate from its precedents.
This question does not arise before us as we findetves in the process of the further
hearing which establishes a formal framework famooation of a decision that was decided
and is not in accordance with the law. Howevegs¢ghwords are relevant to each and every
judge, who struggles with himself and examinegdeisisions. In our difficult moments when
we question ourselves the North Star which shouldeyus is the uncovering of the truth
which leads to the realization of justice in thenfiework of the law. We must not entrench
ourselves in our previous views. We must be pexp&o admit our error. Self-reflection in
the case before us is not easy. Balancing is ma¢@hanical act. | understand the hearts of
my colleagues who continue to hold that the DebestiLaw also applies to a detainee who
serves as a “bargaining chip” without any dangendeosed by him to national security.
This time | shall not be able to share their view.

23. Secondl am aware that this decision does not makesieedor the State in its struggles
against those that rise up against it. Detainigigtainee — from whom himself no danger is
posed to national security — in administrative déte as a “bargaining chip” may on
occasion be an efficient means of advancing thée'Staecurity. But not every efficient
means is lawful. | can only repeat what | have gaianother context:

“We are aware of the fact that this judgment ofsodoes not make coping with
this reality easier. That is the fate of democridi&t not all means are legitimate
in its eyes and not all methods which its enemiedettake are open before it.
More than once democracy fights with one hand biedind its back. Despite
this, democracy has the upper hand, as protectfothe rule of law and
recognition of individual liberties, constitute amportant component in its
conception of security. At the end of the dayytk&engthen its spirit and its
power and enable it to overcome its difficultie$tiCJ 5100/94the Public
Committee against Torture v. Government of Isf2@]).

These words are relevant to our matter as well.

24. Third | am aware of the suffering of the families ofspners and missing persons from
the IDF. It is heavy as a stone. The passageafsyand the uncertainty wound the human
spirit. Even more painful than this is the sitaatbf the prisoner who is held in secret and in
hiding, ripped from his home and homeland. Indéean not oblivious to this pain, together
with the prime interest of the State of Israeléturning its sons to its borders. It did not lift
from my heart when | handed down my decision in AD94 [1]. It has not lessened from
then to today. The human and societal tragedyrisbpers and missing persons is carried
daily on our shoulders. However, as importanth@sgurpose is of the release of prisoners
and missing persons, it is not sufficient — in fremework of the petition before us — to
legitimize all means. It is not possible — in tegal situation before us — to right a wrong
with a wrong. | am confident and certain that 8tate of Israel will not be still and will not
rest until it finds a way to solve this painful ptem. As a state and a society, our comfort is
in the fact that the way to the solution will soitr foundational values.
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25. Before concluding, | would like to commentttiagere | of the opinion that the Minister
of Defence had the authority to issue a detentimlieroagainst a detainee from whom no
danger is posed to national security, | would rnléhe case before us, that the use of the
discretion of the Minister of Defence in this cagas not lawful. Administrative Detention
cannot go on endlessly. The more the period @rdiein that has passed lengthens, so too are
weightier considerations needed to justify an aolditl extension of the detention. With the
passage of time the means of administrative derns no longer proportional. The
placement of the “breaking point” changes with ¢ireumstances. It is all dependent on the
importance of the purpose that the administratietetion seeks to achieve; it is all
conditioned on the degree of probability of achigvihe purpose by the use of detention and
the degree of suitability of the administrativeedgion to achieving the purpose; it is all tied
to the existence of alternative means to achievimg purpose whose harm to individual
liberty is lesser; it is all derived from the satyeof the harm to individual liberty against the
background of the appropriate purpose which is Bbtaggbe achieved. Indeed, it is a matter
of a totality of considerations which change fromttar to matter and time to time.

26. The totality of factors points to the facttttize continued detention of the petitioners is
not proportional. Today there is not a near cetyabr even a reasonable possibility that the
continued detention of the petitioners will bringpat the release of the prisoners or missing
persons. Due to the long time that has passed #wecdetention and the absence of any real
data in this matter, the probability that the coméid detention will indeed bring about the
release of prisoners and missing persons is vevy W possible opening in the negotiation
which the respondents described in the supplementatice — does not change this
assessment. In my view, there has not been peskbefore us — not even in the discussions
behind closed doors — a factual foundation accgrtbrnwhich it could be said today that there
is a near certainty (or reasonable possibility)t ttee continuation of the administrative
detention will bring about advancement of the re¢eaf the Prisoners or missing persons. All
that has been brought before us is theories antesjswhose degree of probability is
increasingly diminishing with the years and todandps on by a thread.

In conclusion, since the respondent does not ctaahthere is a lawful means of detaining
the petitioners except by way of administrativeedébn according to the Detentions Law,
and since we reached the conclusion that accortiinthe Detentions Law there is no
authority to detain a person from whom no dangepdsed to national security, it is
concluded that the respondent does not have theriytto hold the petitioners in detention.

The result is that we grant the petition, and dedhat the respondent is not entitled to detain
the petitioners by authority of the Detentions Lavbsent any other grounds for their

detention, the petitioners will be released fronteddon and arrangements will be made
immediately for their release from detention artdmeto Lebanon.

Justice T. Or

| agree.

Justice E. Mazza
| agree.

Justice |. Zamir

| agree.
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Justice M. Cheshin

In the north of Israel battles are taking placenrdlbattles and battles from the air. These are
not couch-battles. These are not battles of wortlsese are real battles, battles in which
fighters are killed and wounded, young men-fightard adult-fighters. One who is killed in
these battles is as one who was killed in war; waa in its simple meaning and in a war as
defined by international law. One who diedies, whether fighting in a war as defined by
international law and whether fighting in thesetlbat that are not a war as defined by
international law. This is so for one who is kiland this is so for one who is wounded. In
war — or in battles that are not war — it also laggpthat members of one camp fall in the
hands of the other camp. And when the war or #itlds are over (without a definitive
victory) — or possibly by agreement in the courkthe war or the battles — the battling sides
exchange those that fell in their hands from thigeotcamp. And sons return to their
homeland.

The fighter Ron Arad fell in enemy territory, wasught by the enemy and was held — is held?
—by our enemies as of today, tliiezbollah The petitioners, member-fighters of the
Hezbollah are held in our hands. Against this backgroinedState tells us: when Ron Arad
is returned to us -- or when tiezbollahinforms us of his fate, if he is not in their hand
the petitioners will be returned to their homeghi® hands of thelezbollah

In principle, | share this position. This is theginning - This is also the end. And if | must
discuss that which is between the beginning andetite — and explain and explicate that
which is obvious to me, meaning: from where haveaaguired the right to hold on to enemy
fighters until the redemption of our fighters —illdo my best to explain and explicate.

2. We are dealing with the provision of articlefZhe Emergency Powers (Detentions) Law
5739-1979 (hereinafter we shall refer to this lasv—a“the statute”), which establishes and
instructs us as follows:

Detention 2 Where the Minister of Defence has a

Order (@) reasonable basis to assume that
reasons of national security or public
safety require that a certain person be
held in detention, he may, with an
order bearing his signature, order the
detention of such a person for a period
that will be specified in the order and
which shall not exceed six months.

(b) Where the Minister of Defence has a
reasonable basis to assume, on the eve
of the expiration of an order based on
subsection (a) (hereinafter — the
original detention order), that reasons
of national security or public safety
continue to necessitate holding the
detainee in detention, he may, with an
order bearing his signature, order,
from time to time, the extension of the
validity of the original detention order
for a period which shall not exceed six
months, and the law as to the
extension order is as the law of the
original detention order in all aspects.
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The main points are found in the opening of art{a) [like in the opening of article 2(b)],
according to which the Minister of Defence is auithed to order the detention of a person
when he has a reasonable basis to assume thahseaisoational security or public safety
necessitate detaining that person. The authofityhe Minister of Defence will arise,
therefore, when the following two conditions arentiatively met: the one is that there is a
situation which falls within the scope of the copicenational security or public safety” and
the second is that the Minister of Defence hasaaaeable basis to presume that detaining
that person is necessitated by that situation. usageview these conditions, in order, and one
at a time.

3. As to the subject of “national security or paldafety”: there is not the slightest doubt in
my mind — not even a doubt as slight as the shaif@nbee in flight — that the purpose of the
return home of prisoners and missing persons fromong our fighters is at the deepest core
of the concept of “national security”. It is foo@d reason that the imperative of redemption
of prisoners was established — and it is a comnmdrttle highest degree —for indeed all of
Israel (and in our matter: not only Israel) argpmsible for one another. The strength of an
army is in the comradery of fighters, and the catarg of fighters is made up of a single
unit, in times of battle and when a fighter fallsénemy captivity. And in the words of the
three musketeers, as Alexandre Dumas wrote: “Tous pn, un pour tous”. The fighter will
fight knowing that he is not alone, and that inagof need his friends will go to his rescue.
We are commanded and insistent not to leave theneamliin the field, and just as with the
wounded we will not settle down until our prisondrave been released from their
imprisonment. Fighters are like rock-climbers t@ue-to-the-other by ropes and by fate and
a climber who lost his grip and his body is thrawto the abyss, will be saved by his friends.
Such is the climber, such is the fighter. And thinational security.

4. And as for the second condition for detentawes the Minister of Defence — in principle -
- have a reasonable basis to assume that the foddirthe petitioners in detention is
necessitated by the need to release Ron Arad fisrimiprisonment? As for myself there is
not a slight doubt in my mind that indeed it is sbhis conclusion is, in my opinion, self-
evident, when we know that the petitioners havkeiain our hands and they are member-
fighters of theHezbollah meaning, ones who counted themselves in fact thighenemy
army. Knowing this, we say thus: Ron Arad was helés held? — in the hands of the
Hezbollah the petitioners are held in our hands; if thenep&vill release Ron Arad — or at the
minimum, inform us of his fate —those held in oantls will go free. Any other conclusion is
simply not acceptable to me. Shall we accept tiiatenemy will hold our fighters but we
shall not be permitted to hold their people urigy release our fighters? Shall we agree to
this interpretation of the law? For myself | shyrave difficulty with this, great difficulty; |
do not agree and will not agree. Indeed, my viethat where the enemy holds our fighter in
their hands, reasons of national security requsreouhold the enemy fighter in our hands until
the exchange. Ron Arad fell in enemy hands indrofiwar, and the petitioners — member
fighters of the enemy — also fell in our handsrinaat of war. An act of war will be held up
against an act of war. | do not know otherwisererkif we said that the law is open to two
interpretations — and what law is not open to tmienpretations? — our interpretation, in my
opinion, is a just, correct and proper interpretati

5. There is no substance to the claim that thitigregrs do not pose a danger if they are
released. The petitioners as fighters oftdezbollahtied their fate with Israel’'s war with the
Hezbollah In this way, the matter of the petitioners déférom the subject of the demolition
of the homes of terrorists, a subject that iniiteetcame up frequently on the agenda of this
court. Indeed, it is a supreme value for us thate person bears the weight of his own
offense and each person shall only be put to deathis own crime. For this reason | have
also held — in a minority-minority opinion — thatnglitary commander does not have the
authority to demolish a house in which the familgmbers of a terrorist-murderer live, even
if said terrorist lives in the same house. (Sed B@6/9Mison Mahmet Avu Fara Ganimat
v. Central Command General Uzi Daydh7] at 654 and the references there). But
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specifically for this reason of “each person behesweight of his own offense” the matter of
the petitioners differs from the matter of the fiesi of the terrorists; the petitioners as
fighters for the enemy, and not as families ofttreorists — knowingly and intentionally tied
their destiny to the destiny of the fighting.

6. The state does not claim that there is anddwal source — beyond the statute — for
holding the petitioners in detention, neither imstic law nor in international law (as for
the view that holds that the statute does not gieeer nor grant authority to detain the
petitioners, but that there is authority — albeitakified authority — to detain them in
international law, see: Orna Ben-Naftali and Sea@l8ichgevitch, ‘Missing in Legal Action:
Lebanese Hostages in Israel’ [49] esp. 244-248,2230(2000)).

The question before us, which will be before uswaildnot let up: If the State is obligated to
release the petitioners from detention how shallfiglet our enemies? They will hold our
people and we shall not be permitted to hold theaple? Where the statute, according to its
language — and in my view: also its spirit —alspligs to people like the petitioners? The
(historical) determination that the statute was imbénded at its core to catch in its net
scenarios such as the one in front of us, doeadwbr detract. Indeed, a law — any law —is a
living creature within its environment; and just asliving creature adapts itself to its
environment — otherwise it will not live — so tdwetlaw will do its best — and we will help it —
to be integrated and interlaced in its environnaaa to be interpreted against the background
of the living. Therefore, the question that isesbks three-fold: one, whether the language of
the statute relates to our matter? Second, whétleepurpose of the statute is our purpose?
Third, whether the interpretation of the statut@asnmitting the holding of the petitioners — as
a matter of principle -- does not cause deep wotmdisiman rights, does not undermine the
most basic of the principles on which the sociafl &gal community is based in our
community? My answer to the first two questionsins adamant yes: the language of the
statute relates to our matter and the purposeeo$titute is our purpose. My answer to third
guestion is an adamant no: our detention of prisgr@s a matter of principle, does not
wound human rights.

7. The petitioners joined the ranks of the enemgatuality, and describing them — during the
time in which we are detaining them — as “hostagesbargaining chips” — terms which reek
of a foul smell —can corrupt the language and tthtt | resist this description with all my
strength. First of all, what a “bargaining chig”lido not know, nor have | heard of a game of
“bargaining chips”. A person is a person; a ckiichip; and a person is not a chip. Never,
ever will a person be as a chip. The petitioneosare persons and not chips. And I have had
difficulty understanding how the petitioners areépsh As for “bargaining”, | also have
difficulty with this term, as, we are not dealingthvbargaining. If only Ron Arad will be
returned to his home — or we will be informed of fate —the petitioners will be returned to
their homes. The petitioners are also not “hostageot by the definitions accepted in
international law, or by any other definition. \&® know what “hostages” are. “Hostages”
taken by Germans in the Second World War, and duest’ in bank robberies. We have
never heard that those who number among warringepaand fall in the hands of the enemy
are “hostages”, even if they are held until theabasion of the hostilities or until a release
agreement. Indeed, just as the holding of prisorérwar is regarded as holding for a
legitimate and proper purpose — and thus prisoofevgar are not described as “hostages” or
“bargaining chips”—so too by way of parallel are tfighters of theHezbollah whom we
hold for the legitimate and proper purpose of maticecurity. The petitioners have none of
the indicators of a “hostage” or a “bargaining ¢hapd thus we know that they are neither a
“hostage” nor a “bargaining chip”.

We should remember and remind that the petitioagrsnot innocent villagers forcibly taken
to a land not theirs. Indeed, the petitioners wemee other than simple fighters in the ranks
of the Hezbollah However, they counted themselves with the enghters and therefore
they are neither “hostages” nor “bargaining chips”.
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8. Even if the Minister of Defence has the autlyaid detain the petitioners — and that is my
view — this authority must meet the requiremenpraiportionality. Does the detention of the
petitioners meet the requirement of proportion@litysince the petitioners were detained —
years ago — no contact has been made witkéabollahin the matter of Ron Arad. For this
reason, | was of the opinion — when the sessiofades began in the further hearing — that
the time frame of the detention of the petitionersjer the circumstances, exceeded the limit
of proportionality, and thus passed the limits efrpitted according to the law. If we had
determined the matter at that time, then at tima¢ i would have voted for the release of the
petitioners from detention, if only due to the dewin of the detention from the proper
proportionality.

However, in the last two sessions held, it turnistbat lately — after all those years, and after
the decision before us in the further hearing +etti@ a shift in the position of théezbollah
Contact has been made — albeit indirect contaetwden Israel and théezbollahand in this
matter the leader of théezbollaheven said things in public. Following that comtélce head

of the Mossad for Intelligence and Special Taskdaded before us — in answer to a question
and after describing certain developments that medu-- that in his opinion and in the
opinion of his counterpart in a friendly countryathis helping Israel as a mediator, the
solution to the release of Ron Arad is found in iaeds of theHezbollah Indeed, it is a
matter of an assessment, an assessment and ndekigewbut as an assessment by a senior
professional dealing with the matter, it is profieat we accept it if only for a brief period of
months. Indeed, my opinion is that the State t&led that we grant its request; and that we
enable the continued detention of the petitionersibw, if not for an extended period.

Having said what | have said, it is clear that | disagreeing with the words of President
Barak in paragraph 26 of his opinion, as to thechmion necessitated by the quality of the
likelihood that the continued detention of the fatiers will bring about a change in the
stance of thédezbollah Indeed, such is the case: there is no proxitoityertainty that there
will be progress with our contacts with thiezbollah however the assessment of the head of
the Mossad -- if only an assessment — appears tio fne worthy of proper consideration on
our part.

9. Until today we have held, over and over, cdaatty and without reservations, that the
petitioners, them and those like them, are helédministrative detention lawfully. See
paragraph 9 of the opinion of President Barak endlcision that is before us for review, and
the references there. So too it has been heldveral decisions by President Shamgar and
Justices G. Bach and Z. Tal. Joining those three the judgment under review — were
President A. Barak and Justice Y. Kedmi. We haag, lthen, at least five of our colleagues
that have — explicitly -- been of the opinion tdedthat the law holds the power to authorize
the Minister of Defence to hold the petitionersaidministrative detention. And here now,
come the nine of us, and by a majority of 6 to 3dseide as we have decided. Will this be
our way, that when we wish to we broaden and whenvigh to we abbreviate, and all within
a short period of years? We would have agreebddstatement “Truth and stable — Truth is
preferable” if we only knew what the truth was. dAas we know that none of us has the
stone of wisdom that will show him the truth — three and only truth — we will further know
that each and every one of us will live with thaivn truth. | have spoken my truth and have
not heard an answer to my words, not from my cgliea and not from those writing the
articles that criticized the original decision of molleague the President. And let us know:
the meaning of this judgment of my colleagues & the State will no longer be able to lay
its hands on fighters of tHéezbollahas it did in the matter of the petitioners. Irdu accept
this conclusion at all.

10. Last word: the differences of opinion thatdamerged between us are not differences of
opinion between those who have taken upon thenséheetask to protect human rights and
the dignity of the individual and those who surrendhe right of man and the dignity of the
individual for the good of the public, seemingiWe have seen the petitioners and we have
gone beyond this and read words that they havéewrib us by their own hand. Anyone who
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read those words, something would move in theirtkeaNe have seen the petitioners — Ron
Arad we have not seen. We have not read wordsaidevhtten us, as he has not written to us.
But this we knew and know: Human rights and indiriddignity Ron Arad has also earned.
Not just the petitioners. And we owe a heavy dehtl of us — to Ron Arad. A very heavy

debt.

11. My view is, therefore, that it is proper fa& to enable the detention of the petitioners,
while not for a long period. If my view were heax# would reassemble in approximately
two months to hear from the State whether theamyshing new.

And so it was after this.

12. I read the opinions of my colleagues, Viceskient S. Levin and Justice Dorner, and |
was sorry. | was sorry not because they disagrtemy view — or that | disagree with their
view — as | knew this before | wrote what | wrotewas sorry because | have not succeeded,
it appears, in explaining those things | wishe@xplain. | will repeat those things | said and
add to them.

13. My colleague the Vice-President established the respondent does not hold the
authority by law to detain the petitioners andrisson is:

“A different answer would authorize the respondeéat detain the family
members, relatives and friends of a person, wheseetis a reasonable basis to
assume that he may endanger national security,inrdyder to pressure him to
talk or to give himself or others in, even if théseno fault that can be attributed
to his family, his relatives, or his friends...d&red, the simple construction of the
expression “national security” or “public safetys' that it does not refer other
than to the detention of one from whom the dangerational security or public
safety stems .”

In these words the Vice-President repeats wordsdiligtice Dorner stated in her opinion in
the judgment under consideration, while disagre®iity the original position of President
Barak. And these were her words (para. 2 of hdgment):

“The position of my colleague President Barak leediterpreting the law as
enabling detention, for an unlimited time perioflaay person, as long as the
detention has a benefit, if only indirectly, fortimaal security. Such sweeping
and unlimited authority is not even recognized iy laws of war in the realm of
international law. | cannot recognize it in thalme of Israeli law.”

These words are true in and of themselves; itus that the Minister of Defence does not
have authority according to the law to detain “thmily members, relatives and friends of
John Doe” (as in the words of the Vice-Presidentjoadetain “any person” (in the words of
Justice Dorner). But the petitioners are neithesé nor those, as | have tried to explain in
my opinion. Their status is the status of quasemers, and to this | have not heard a
response from my colleagues.

14. In her opinion my colleague describes thetipagrs — again and again, more and more —
as bargaining chips and hostages; she does notpeseinese terms in quotation marks. |
deny these things with all my might. | have disagsthis in my opinion, and cannot say
more than | already have. | have read the wofdayocolleague; and | have not heard an
answer to my words.

15. My colleague goes on about international coheas which prohibit holding hostages. |
agree to all of her words, but the petitionersraehostages and thus those conventions have
nothing to do with our matter.

16. Last words: in her judgment the subject of fim¢her hearing my colleague closes the
pathway for detaining the petitioners by authodfythe statute. In her present opinion my
colleague also closes the pathways of internatilawalas a source of authority for detention.
Meaning: they will hold our people and we will et allowed to hold their people, if only to
exchange people for people. | am sorry that mpiopiis a minority opinion.
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Vice President S. Levin

1. The only gquestion to be decided before us isetiaer the Minister of Defence is

authorized by power of section 2 of the Emergenowdts (Detentions) Law 5739-1979

(hereinafter: “the statute”), to order the admimigve detention of a person for the single
reason that the detention has the potential to ravahe release of prisoners or missing
persons from among the security forces.

| agree with the President, that the authority a§ granted to the respondent. A different
answer would authorize the respondent to detairfattmdy members, relatives and friends of
a person, where there is a reasonable basis tmagbat he may endanger national security,
only in order to pressure him to talk or to givenkelf or others in, even if there is nothing
that can be attributed to his family, his relativesshis friends. Moreover, section 2(a) of the
statute also covers a situation which relates tlip safety”. Is it possible to interpret the
statute, such that it affords the authority the @ote detain the family members of a criminal
offender, who endangers “public safety” withoutihtiting anything to them? Indeed, the
simple construction of the expression “nationalusi’ or “public safety” is that it does not
refer other than to the detention of one from whbm danger to national security or public
safety stems himself.

2. Mr. Nitzan, on behalf of the State, has notupgid before us any other legal source in
domestic or international law which justifies thentinued holding of the appellants in
detention, apart from the statute, and we are eonipted to search for such a source on our
own initiative. | am aware of the reality pointedby my hon. colleague justice Cheshin, that
we are all, of course, aware of, according to wtiteh fighter Ron Arad has fallen in the
hands of an enemy, who is of the view that the lafnsar do not apply to him and who does
not see himself as subject to the rules of intéwnat law. It would be naive and even
dangerous to keep from the State an appropriatesngfafreeing its fighters. However: the
statute has not placed such a tool at its disposakder to place it as its disposal, it requires,
in my view, a different source or grounds for itgherity in primary legislation on a matter
that prima facie has significance of a primary ratuCompare HCJ 3267/97 [27] and HCJ
5400/94 [26]. The State has not legislated a Blgitstatute, and as said has not pointed us to
another source on which the power to detain theltpys is based.
For this reason alone, | have agreed to the gfaheappeal.
Justice Y. Kedmi
Introduction
1. | have gone back and examined my position @ve Imot seen fit to change my approach
according to which the holding of the petitioners detention is within the authority
established in section 2 of the Emergency Poweesefions) Law 5739-1979 (hereinafter:
“the statute”). On this matter, | am going aloing tpath that was forged in its day by
President Shamgar in ADA 1/®lonim v. Minister of Defenci8] according to which the
redemption of captives and return of missing pessame reasons of national security as per
their meaning in section 2 of the said law; anddg@ the words that were said in this context
later by Justice Tal in ADA 1/9#lonim v. Minister of Defenc§9], as detailed in the
judgment of President Barak in ADA 10/94[1]. Pdesit Shamgar and Justice Tal were
joined by the Justices who sat with them on th@ses; and Justice Bach decided in the same
vein — in ADA 1/93Plonim v. Minister of Defend&0].
And this is how this was expressed in the judgmehBresident Shamgar and Justice Tal:
President Shamgar:

“the routine grounds for detention by authoritysaid law is indeed a matter of

the security risk that arises from the future aptited activity of a person whose

detention is being weighed at that time. Howergasons of national security do

not embrace only the prevention of hostile intelfige or terrorist activities.”

And later on:
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. and taking effective steps to release hgetawho fell in enemy hands, are,
in my view, reasons of national security.”

While as per Justice Tal

“I am also of the view that the rationale for redeaof our captives is a
qguintessential rationale of national securityis tvell known that army morale is
of utmost importance for its effectiveness. Thaftence of a soldier that the
State will not spare any effort to free him if hal$ captive, is an important
component of his morale, his dedication and hiingihess to take risks”

And later on;

“Therefore, | have no doubt that considerationseafemption of prisoners are
considerations of national security.”

National Security and the Value of Redemption &ddPers

2. “"Redemption of prisoners” is one of the basitues of the Jewish people; and it appears
that none more than it demonstrates the basic megglity of everyone in this nation for the
liberty of their brothers, in the sense that allsvgel is responsible for one another. That is a
national duty of the first degree that each of wnd all of us together — is bound by. It was
such in the period in which we were exiled from ¢amd; and there is no measure to its
significance in an era of gathering of exiles aetlinn to our homeland. By its nature, this
duty constitutes a basic component of the “glueiclhunites and protects us as a nation; and
there is no other value as necessary and vitaltmational security. The knowledge that the
nation and the people are behind each of our fighteat none of them will be abandoned in
the field and that no effort will be spared in artereturn home sons who have fallen in the
prison of the enemy — whatever it may take — tar themeland, is at the basis of the might of
our security forces; and grants those who assureegistence, the valor and courage
necessary to fulfill their duties.

Under these circumstances, there is no need tango order to clarify: first — the value of
redemption of prisoners — which as said, is onthefbasic values of the Jewish people —is
counted among the components of the nation’s dgcuamd second — blocking the road to
meeting the requirements of this value, is equalaion to national security. Our enemies are
aware of the strength and contribution of said @atusecurity. Until the case brought before
us, our commitment to the value of redemption agers has served as a means for our
enemy to extort a “price”; while in this case al reffort was made by them to undermine the
faith in this obligation and in this way to causenthge, direct damage, to a vital component
of our security.

The Normative Framework: Detention Authority

3. The petitioners are held in detention by powkethe provisions of section 2(a) of the
statute, of which this is the language inasmucih raates to our matter:

“2 (a) Where the Minister of Defence has a reaslenalsis to assumehat
reasons of national security. . . necessitate that a certain person be held in
detention, he may. . . order the detention of that persafiemphasis mine,
Y.K.]

The basis for those who negate the authority taidethe petitioner by authority of said
section 2(a), is the approach which says: thatiétention authority established in this section
relates only to the detention of a person who d@omes — himself — a danger to national
security; when his detention serves as a mean®t@mpt the coming of the — as said, personal
— danger which would, by nature, be entailed inrbisase. | do not accept this constricting
approach; and to my approach, it does not arism filee language of the statute or the
purpose of its legislation. Indeed, in most of thses in which use has been made to date of
said detention authority, it was a matter of on®\Wwhmself constituted a — personal — danger
to national security. Indeed, this fact, on itsnous not sufficient basis for said approach.
Determining the scope of the authority is propelbyne based on the text of the law and its
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purpose; when of course one is not to ignore thg dat to infringe on man’s basic right to
liberty, by means of the detention, except to tkteret that there is no other recourse.

The text of the statute refers to the detentioa tfertain person” for “reasons” of national
security [which “necessitate” holding a person igeteshtion], without any characterizing
addition to “reasons” or the character of the “deta”; and it is not possible, therefore, to
base on the language of the statute the stancd ikea matter only of “reasons” which are
based in “personal dangerousness” of the detaileeny approach, this is sufficient to undo
the foundation of the construction which limits tetention authority only to those who
constitute a danger themselves; had it been tHeofMhe legislator, it can be presumed that
he would have given it explicit expression in taaduage of said section 2(a), or in another
clarifying provision.

The absence of “restricting” words around the parasasons” and particularly around the
phrase “a specific person” -- such as: “reasonsskf to national security” and “a certain
person whaendangersnational security” teaches that the said constgcineaning was not
being considered by the legislator. The generajuage that was used in said section 2(a)
tells us that the legislator was of the opiniornt thés to be left to the court to determine the
extent of the detention authority, according to thege of “reasons” that the changing
security reality presents; and this, in order totoi be able to apply it ievery placethat
reasons of national security necessitate detenfitime same person whose imprisonment can
fulfill those “reasons”. The expression “for reas®f national security”, when it stands alone
without a characterizing addition, reflects an iii@n to protect national security froamy
“harm”, in the broader meaning of the term; and resitricthe detention authority based on
this expression only to those who “personally” ermgix national security, deviates from
“construction” of what is written and spills overadd limiting words that are not found in it.

This situation is also necessitated, in my view,thy purpose of the law. As a rule, the
purpose is learnedhter alia, from the words that were said in this contextia framework

of the legislative process, whether in the explaryahotes which accompanied the draft law
and whether in th®ivrei Knessetwhich reflect the discussion which preceded itsspay. |
am not oblivious to the fact, that in tBbévrei Knessetve find reference to the dimension of
the personal dangerousness; and that they do nat aa explicit reference as to its
application in other circumstances as well. Howgirethe framework of the reference, it
was not said that the dimension of personal dangeess will be the only — and necessary --
criterion to apply the provisions of the law; amar the circumstances, it appears that the
reference to the said dimension is anchored ifiagtigthat “personal dangerousness” is a clear
concretizing example for the use of the detentioin@rity according to the statute. That is
all, and no more.

Review of theDivrei Knessein their entirety — and in their light, of the teof the statute —
shows that the purpose of the legislation was:tiergan emergency tool for protection of
national security (or “public safety”, which is nitte issue here), in circumstances in which
less extreme measures are not useful; and thisughrdhe detention of a person in
administrative detention, as a last resort for gadeding security from harm that the
detention has the ability to cope with. Administra detention is by its nature a
“preventative” detention which is characterizedtlhy fact that it is intended fmevent harm
and notpunish for it. But, the fact that the detention is “peewative” by its nature, does not
necessitate the conclusion that the single critenaapplying it is rooted in the “personal’
dangerousness of the detainee to national secarity;its “preventative” character does not
rule out making use of it as a means of applyirgggure on those who wish to harm security,
by blocking the road to redemption of prisonersyiiter to change their decision.

Punitive imprisonment — as opposed to preventatiag its nature refers to the denial of the
liberty of one who bears responsibility for cominigt an act that carries a punishment.
Therefore, only one who bears personal resportsibitr committing that act will be
imprisoned; since the rule is that each personheilpunished for their crime. But, when it is
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a matter of preventative detention it is not theme of” the detainee that is at the basis of his
detention, but rather the ability of the detentioprevent harm to national security. As such,
there is nothing to prevent the “crime of” anotbeing at the basis of the detention; as long
as — as will be explained later —the detainee limksself by his behavior or actions to the
crime of the “other”.

According to my approach, therefore, one is natule out circumstances, in which reasons
of national security necessitate detaining one whosprisonment is necessary as an
emergency means to advance implementation of theevaf “redemption of prisoners”.
This, subject to the fact that — as is requiredhgyBasic Law: Human Dignity and Freedom —
the right of every person to liberty rules out ddtay him without the existence of a “link”
between his behavior and actions and the purpoeafetention.

Under these circumstances, although it is a maftpreventative detention — as opposed to
punitive — | agree that newvery personcan be detained by authority of the law, but g
who “links” himself with his behavior to the groumfor his detention. As opposed to those
who rule out the detention authority as to one whbes not constitute a “personal danger” to
security, it is sufficient, according to my apprbator there to exist a “link” — willingly and
by free choice — between the detainee and the desoaind purpose of the detention; and there
is no need for the detainee — himself -- to poSseaurity risk”. Such a link is self-evident
where it is a matter of one who poses a “secuisy’ due to his own activity; while when it
is not a matter of detention against the backgrafnmersonal activity, such a “link” may be
dictated by the existence of an organizational bekween the detainee and the activities of
others. This -- as derived from what has beentawiabove — when that activity harms
security, and the imprisonment of the detaineegmilvis link to others, is the last means left
to safeguard against it.

In the case before us — as will be detailed belaive—petitioners “linked” themselves to the
grounds for their detention, in that they joinedhathe terrorist organizations in whose hands
the navigator Ron Arad has fallen; and as suche haink sufficient to hold them in
administrative detention for the purposes of creptpressure on the leadership of their
organizations to reveal what has become of him.

In conclusion, national security has many faces] #re law establishes administrative
detention as aniform emergency means to protect it, be the nature efhtirm that it is
dealing with what it may be. In such a situationew the law uses general wording which
leaves room for broad construction of its applmatiwe will miss the target of the purpose of
the legislation — protection of national securityif-we specifically choose a limiting
construction.

It would not be superfluous to mention in this @xttthat this is not a lone case where the
law allows — in a time of emergency — taking empaoyemeasures against persons to whom
no personal action against national security isbatied, where the -- personal -- “crime “is
rooted only in the existence of a “link” betweernhand those taking such action. Thus, for
example, the law “reconciles” itself with the taffiof deterrent measures — demolition of
homes — against family members of terrorists, tesy give them shelter — in their homes —
and this despite the fact that they themselvesiargartners to the acts of the terrorists and
their “link” to the harm to security is rooted ontytheir willingness to provide the latter with
shelter as said. It appears, that without thet@xi® of said “link”, it would not be possible to
apply the demolition authority to family memberstefrorists according to the provisions of
regulation 119 of the Defence (Emergency) Reguiati®945. As to this matter see the
judgment of the President in HCJ 2006/97[17]. €hewas saidinter alia:

“We are aware of the fact that demolishing thecitme damages the shelter of
the first petitioner. . . this is not the purpadethe demolition order. It is not
punitive. Its purpose is to deter. However, theuit is difficult for family
members. The respondent thinks that this is ess@mtorder to prevent further
injury to innocent people. He held thatessure by families may deter the
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terrorists. There is no total assurance that indeed thismmeaefficient, but in
the framework of théew means that remain for the State in order to defnd
itself against “living bombs” this means is not to beidied.” (Emphases mine —
Y. K)).

Finally, | am not oblivious to the fact, of courskat there are rules for war — and one exists
between us and the organizations which hold ourigatsr —and the law of nations
determines the permitted and the prohibited ananges relations between warring parties;
and | am aware of the fact that as members of tmenwnity of cultured nations we are
obligated by said rules, even where the opponenbisa nation but a terrorist organization
that ignores those rules. However, in my vievthim context discussed here, our commitment
to the rules of war does not deny the authorityt th& law grants as to detaining the
petitioners where other means have exhausted therasand this, taking into consideration
its purpose — preventing harm to national securitggainst the background of our basic
commitment to the core value of redemption of press.

From the General to the Specific

4. The petitioners number amongst the membersosfilé terrorist organizations, which
declared an all out war against Israel and do ecoil at any means to advance their issue.
The navigator Ron Arad, the uncovering of whose fathe purpose for which the petitioners
are detained, fell in the hands of said organimatim the course of an operational activity.
About a year after Ron Arad fell in the hands obsi organizations all traces of him
disappeared and a dark curtain was brought dowmsofate, no information was given about
him to his family or his nation and all efforts nesith this connection did not bear fruit.

Distancing the petitioners from their families amalding them in detention was intended to
create pressure on the leadership of said orgémigat- of which the petitioners are
members — to change their decision and clarify where RaadAis held, what his fate has
been since he fell in their hands. At the fouratabf the detention of the petitioners are the
following two things: first — the presumption thiae desire to preserve their image as ones
who are concerned for the welfare of their frienwid motivate the leadership of the
organizations to take action for the release af thiends; and second — and this appears to
be primary — the presumption that the family mersbefr the petitioners — as all family
members — will apply heavy and weighty pressuréhéoleadership of their organizations, to
remove the cover of secrecy that has been drapedio® fate of Ron Arad and thereby bring
about the release of their sons. If they canndhdoon their own, they will recruit the voice
of the public in their country and outside of ithelp them. From the private perspective the
families of the detainees have gained — in factjemt” interest in exposing what has
happened to Ron Arad; under the circumstancesa#t thought, that the families of the
detainees would “cooperate” — for their own reaserand contribute at least to opening a
crack in the wall of silence behind which said migations have entrenched themselves.

Under these circumstances, using the term “hostag@hich has been much used in the
context being discussed here — is not suited tdnttaing of the petitioners in detention. At
the core of the classic meaning of the term “hastéigs -- the real and tangible — “threat” of
harm to the bodily welfare and even the lives afsthheld as such, in order to prevent their
“friends” from undertaking this action or the otherthe framework of their ongoing activity.
In such circumstances, the holding in detentiorstitutes a “fighting means” in the struggle
between two opposing sides; when its illegitimagydoted, primarily in the inhumane threat
it entails. While here: the petitioners are ndtjeat to any threat; and their detention is not
equated with the use of a “weapon” which requiresdpponent to refrain from any activity
or to change his ongoing activity.

The use of the term “bargaining chip” without atf@r clarification that the “bargaining” is
none other than creating pressure to provide irdition, is significantly off the mark of the
precise description of the manner of the detentibtthe petitioners. In its pure meaning
“bargaining chip” constitutes an “asset” that one party holds e¢burse of “bargaining and
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sale” with the goal of forcing the opponent to made his demands. Absent negotiation with
those organizations, it is not to be said that we“rading” in the petitioners. Meaning,
according to my view, the petitioners are beingdhtelr one single purpose, and that is:
moving the leaderships of the organizations witoanection to the matter — including states
involved in the case — to open a portal in the wh#lilence; and to hand over to the family, to
the people of Israel and the entire world informiatas to the fate of our navigator. This is
not a matter of “haggling” as to the conditionglué return of Ron Arad, but of “pressure” to
expose details that have been hidden until now svigharing degree of inhumanity.

Indeed, even when detention is directed only &itorg pressure to expose details — when no
risk to life or bodily wellness hovers over theifiehers — it contain, in itself, a severe injury
to the liberty of the petitioners; and such injungeed, is not consistent with the humanistic
principles of cultured nations and with the bagites on which our state is founded.
However, in my view, where a terrorist organizattakes steps of heartlessness, cruelty and
inhumanity, which are expressed in placing a cotepidack-out on the fate of a fighter of
ours that fell in their hands in the course of parational activity, a “balance” is necessitated
on our part between, the basic humanistic prinsiphethe struggle with enemies who are
after our lives, and the interest of redemptiorp$oners which is of utmost importance to
us. Such a balance justifies and legitimizes Imgldn detention by law the fighters of a
terrorist organization connected to the matter; wthee purpose is applying pressure on the
organization — via the families of detainees —xpose what has become of the fate of our
fighter. This is the least — and in fact the etyir— that we can do, without causing an injury
which exceeds the proper proportionality in our odtment to the humanistic principles of
freedom and liberty. If we do not do this, we fildt we are acting amiss toward our fighters
and the security of our state; and at the same, timeeencourage terrorist organizations to
violate and shatter every basic human rule, eveanwthis does not have the potential to
contribute anything or half of anything to advarnmgits purposes.

One who joins a terrorist organization cannot claomhave clean hands and not to bear
personal responsibilityfor the behavior of his leaders, in all that caneethe black-out that
has been placed regarding what has happened twwvigator; and the claim cannot be heard
from him, that he is to be related to as any innbgeace-seeking citizen who has been
uprooted from his family and is held behind lockl &ey through no fault of his own.

In the clash between the injury to the basic rigfhtvery person to liberty and the injury that
terrorist organizations cause to the basic humdnevaf providing information as to a
detainee in their custody the latter has the uperd. We have not demanded of the
terrorist organizations to refrain from activity by “threat” of injury to “hostages” from
among their friends; although they are ostensibly bing held as “bargaining chips” we
have not presented the petitioners as “assets” taeliraded with another “asset”. All that
we ask is this: basic information as to what hgsgpkaed to a fighter from among our fighters
who has fallen in their hands.

Under these circumstances, the severe criticisettid against us by the petitioners and their
families, needs to be directed at the leadershipth@ terrorist organization which the
petitioners joined and whose words and goals thieypt@d; when before their eyes must be
the fact, that all that is being sought of theaders, is limited, at the first phase at least, to
providing information as to the fate of a fighteat has fallen in their hands.

As these words are being written, 1 am not obligidaa the fact that the definitions of the
terms “hostages” and “bargaining chips” in the amtonal international law arena have
been broadened such that it is possible to inclitten them the holding of the petitioners in
administrative detention for the narrow purposdestaabove. This does not change my
position which is rooted in construction of our dzstic law; as for my view, in the special
circumstances of the case, we are not obligatedpfly the provisions of conventional
international law, in the face of the shameful andumane behavior of the terrorist
organizations who hold the key to solving the mystf the “disappearance” of Ron Arad.
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These organizations and their friends trample waittoutstretched foot — by their behavior in
this context —the rules of basic human behaviad;tais is sufficient to prevent their friends —
the petitioners — from raising their voices andragyout against the legality of their detention.

Conclusion

5. | accept that even for the above limited pueptsere is a limit and a proportion to
detention; and at a certain point in time, wherappears that holding the petitioners in
detention is not effective, the foundation forjustification is undermined. When more than
ten years of detention have passed, without any @ignting to a change in the position of
the organization to which the petitioners belomgali that relates to removing the black-out
from what has happened to our navigator, a heawysttpn mark is placed on the
effectiveness — and therefore on the justificatioof the detention. In these circumstances,
an additional extension of the detention is condeéd upon bringing proof which points to
the existence of a genuine, real, and tangible ah#imat continued detention is necessary for
changing the stubborn position of the terroristanigations in this episode. Absent such
evidence, there will be no escape from the conmfuttiat the detainees are to be released, as
their detention will have been proven to be useless

And here, from the material brought before us attho discussions that took place recently |
have been impressed that there appear to beifirsd sf change as stated in the position of
organizations related to the matter; and there isah chance that the change will bring,
finally, provision of information for which the pabners are being held in detention. This
fact has been supported — soon after the firstheftivo hearings -- in the words of the
secretary of thélezbollahorganization, Sheik Nasrallalla, who said in thedm: that t am
sure and certain that the movement will discover wat has become of Ron Arad’s fate
We have been following this matter with great sesieess and we are full of confidence and
optimism”; and that “we are not giving up on acligyva result in the case of the navigator
Ron Arad. We are following the matter and hopé #tlathe prisoners of theHezbollah in
Israel will be released’ (See for example th&lobus from January 21, 2000; emphases
mine, J.K.).

Unfortunately, we have not heard in the last disitusheld on this episode, of the hoped for
breakthrough; and ostensibly this heralds retredh¢ old position. However, | have been
convinced that we must not rush to learn from #ek lof advancement that real hope of
achieving that breakthrough is lost; and this,ngkinto consideration that negotiation of this
type is characterized by “ups and downs” whichdirected at wearing down the opponent.
As for myself, it appears to me, that the doorh® hegotiation is not closed; and it is proper
to examine the effectiveness of the continued dietenagainst this background. The
significance of releasing the petitioners now &t tive have reached the conclusion that there
is no more use in holding them. The latest devalms do not necessitate this conclusion:
and if it turns out that we failed, where will wiad ourselves.

If my opinion is heard, | would propose to my calieies to delay the hearing one further
time; and go back and hear from the security fodmsils as to the developments that will
take place in said negotiation, in two months fitoafay.

Justice J. Turkel

1. The path to the decision in the question befgrevas difficult and agonizing, simply put.
From the start, when | read the judgment of ther&up Court in ADA 10/94[1] which was
placed before us in this further hearing, | washaf opinion — as was the minority opinion
there, which is the majority opinion here — tha Minister of Defence iaot authorized by
power of section 2(a) of the Emergency Powers (fites) Law 5739-1979 (hereinafter:
“the statute”), to order the administrative detemtof a person in order to advance the release
of prisoners and missing persons from among therggdorces. However, “the wind turns
and turns; round it the wind returns”(Ecclesiadigs[51]), and at the end of the road | found
myself standing in the place where those holdirgrttajority opinion there — which is the
minority opinion here — stood, and similarly helg Bresident M. Shamgar and Justices G.
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Bach and T. Tal, in different decisions, that fhaister of Defences indeed authorizedto
do so.

2. The primary reason for the change in my apgraacthat according to the objective
purpose of the law, we have beforetw® reasonable constructions of the term “reasons of
national security” from which a determination mhstmade.

One interpretation which emerges from the previjadgment of President A. Barak in ADA
10/94 [1]in which he saidinter alia, that: “it is true that the term national securdsn
withstand many interpretations and many meaningsl’ that “I accept, in this matter, the
position of the respondent, according to which pssthe welfare of IDF soldiers frequently
constitutes a consideration of national securityt@ the welfare of missing persons and
prisoners, including return to their homeland, ¢bmgs a reason of national security.” His
conclusion there was that the severe damage to rhudigmity by the detention of the
petitioners “is necessitated by the policy and sgcuveality, and reflects the proper balance
under the circumstances between the liberty of itlddvidual and the need to preserve
national security.”

The second interpretation emerges from his opiniorthe case before us, which was
supported by five judges in this panel, and invahantly and in open heartedness worthy of
praise — he changed his mind and reached an oppmsitiusion; meaning, that the purpose
of the statute (the objective purpose) “leads dabnclusion that the purpose of the statute is
only to apply to situations in which the adminisitra detention is necessary due to the danger
posed by the detainee himself.”

3. In determinations such as these, sometimekegfiator himself leads the way, as he did
for example, in section 34u of the Penal Law adogrdo which “where a law is subject to
several reasonable interpretations according tputpose, the matter will be determined by
the interpretation that is most lenient with thee avho is to bear liability according to that
law.” (On this matter seenter alia, the words of President A. Barak on interpretation
criminal law in 6696/9&ahane Binyamin v. State of Isrg8ll]; S.Z. FellerFoundations in
Criminal Law, Vol. A, 1984 [37] p. 176 and further; M. Gur Alye'Proposed Penal Law
(Introductory Part and General Part) 5752-1992] gt5p. 9 and on). However, at times, the
choice between interpretations is done accordintpeorelative weight of the values which
are placed on the scales, as in the case beforksum this | stated elsewhere:

“After all this, | wonder what is the point in tng to weigh the competing
values in the scales of the law, or in trying thdiw ‘one of the paths of the law’,
when the weight of the values changes accordirtpegerson applying the law,
when it is possible to choose between several gattiavhen one path may even
lead to different results. Even in the opiniondhaise of my colleagues who are
of my opinion, more than one ‘legal path’ is presdnwhereby one may reach
the result that they reached, which is no lesslistic’ than the paths followed
by those who disagree with them. If this is theecaghat did those who followed
this path achieve thereby?

Moreover, if there is indeed more than one ‘legathfy how does one choose
between the different paths and the different dattins to which each path
leads? Is this choice also dictated by ‘the lamTdmplex issues, like the one
before us, there is no legal geometry that ne@esitinequivocal results. Unlike
my colleagues who think this, | cannot pointdoe solution, or to a ‘more
correct’ solution, that can be applied in the dastre us. The opinions before
us illustrate well how different values can be puthe place of each variable in
the chosen formula. Instead of the findings on Whiedges espousing one
viewpoint rely, one can reach the opposite findifji§&H 2401/95 Ruth
Nahmani v. Daniel Nahmar82] at 739, see also pp. 734-741]. (See A. Barak
Interpretation in LawVol. 1, Rules of General Interpretatiofi994) [38] at pp.
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36-38; and Jbid, Vol. 2, Statutory ConstructioflL993) [36] at pp. 555-558; I.
Englard,Introduction to Jurisprudencg39]at pp. 95-97).

My colleague Justice Cheshin sees in the commamddaimption of prisoners “a command
of the highest degree” which is tied to the faettttall of Israel (and in our matter: not only
Israel) are responsible for one another.” Justeami holds similarly to him that
“Redemption of prisoners’is one of the basic \edwf the Jewish people; and it appears that
none more than it demonstrates the basic respbtysibi everyone in this nation for the
liberty of their brothers, in the sense that allahel is responsible for one another.” In their
approach, the interpretation of the term is alsovdd from this. | also hold as they do.

4. | wish to add to the uplifting words of Jus§dg&heshin and Y. Kedmi. The protection of
the dignity and liberty of every person and pratecof these basic constitutional rights (see
section 2 and 4 of the Basic Law: Human Dignity &itzerty) is dearer than dear, however,
in the episode before us it does not stan@gginstthe protection of national security in the
limited meaning of the term, as it is interpretgdtie majority opinion holders. In my eyes,

the dignity and liberty of the detainees from amdimg fighters of the enemy are placed on
the scales, one facing the other, against the tgigmd liberty of our prisoners and missing
persons; those who are in trouble and in imprisonirtweay and those who will, we hope not,
be in trouble and imprisonment in the future. \Weig these — which is at the core of the
interpretive process — is not done within a legdloratory but in a melting pot of values,

including national ones, and feelings of human cassfpn. When | come to weigh among
these, | cannot but determine — albeit with soreowl pain — that the dignity and liberty of

our fighters is dearer to me than those of the gnfighters. This consideration tilts the

scales toward a broadening interpretation of tha teeasons of national security”.

5. Therefore, the question is asked whether tkemede by the Minister of Defence of the
authority to detain the petitioners — some of tHeom May 16, 1991 and most of them from
September 1, 1992 — is “proportional” or perhapst ‘{proportional” (compar&oma2l p. A
[52])? In other words, after eight or nine yeaasdpassed has the measure been filled to the
rim and the detention no longer to be continued?

My answer to this is that when it has been decléefdre us by the senior commanders in
charge of handling the subject of prisoners andimispersons that there is an end and there
is hope — and not in the distant future — we ateenatled to reject their professional opinion
which is weighted more than our assessment. Wherai matter of life and death — and the
matter before us is one of genuine life and dedtie—small candle smoldering before us in
the dark is not to be extinguished before it hasegout, which we hope it will not, on its
own. Therefore | would delay the decision untégythave come and told us that all hope is
gone.

6. | have reached the end of the road that beggnmy view that the Minister of Defence is
not authorized by authority of section 2(a) of sit@tute to order the administrative detention
of a person in order to advance the release obqeis and missing persons from among the
security forces, and its end is in my conclusioh®day that the law authorizes him to do this
and that the use he is making of this authoritysdo® go beyond that which is proportional.
I wish | could reach the conclusion that two intetptions of the term “reasons of national
security” could live side by side — as though tlaeg “opposites united at their root” (H.N.
Bialik, “He Peered and was Injured”) — and | wisboluld avoid any decision on the matter,
however, as judges we are not entitled to spareetugs from the law and we are not free to
be released from reaching a decision.

7. If my opinion were heard, we would leave thégmnent of ADA 10/94 [1] as is for now
and postpone the continuation of the hearing tortvamths from today, in order to hear from
those in charge of dealing with the matter of thisgmers and missing persons whether
holding the petitioners in detention still has Hérfer advancing their release.

Justice D. Dorner
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1. | agree with the judgment of my colleague, st Barak, in the further hearing. My
opinion has remained as is since it was expresg@geb- it was then a minority opinion — in
ADA 10/94 [1]. | disagree with my colleagues, Jeess Cheshin, Kedmi, and Turkel.

My judgment in ADA 10/94 [1], that the state is nentitled to hold the petitioners in
detention by authority of the Emergency Powers €bDigbns) Law 5739-1979 (hereinafter:
“the Detentions Law”), was based on the factualnfiation that the State presented.
According to this foundation, the purpose of theedgon of the petitioners is to make use of
them as bargaining chips in the course of the matimm for the return of the imprisoned
navigator Ron Arad and other prisoners and mispergons. However, in light of the fact
that the petitioners were members in organizatigmish fight against us in Lebanon, | added,
that “this does not present a position on the dgorest . as to the authority to detain the
appellant by authority of other laws, such as maéonal law” (in section 3 of my judgment).

However, the State, which prosecuted the petit®onEr membership in a hostile
organization, did not argue in this further hearihgt they are to be viewed as prisoners of
war. It continued to tie its authority to detaimetpetitioners to the Detentions Law and
repeated the same factual foundation, accordinghich the petitioners do not endanger
national security and are held in detention onlpagaining chips to advance the release of
our prisoners.

Against the background of this factual foundationyote in the judgment on appeal:

“We must ignore . . . the membership of the appédlebefore us in hostile
organizations and their past activity against Isrddney have been punished for
this membership and this activity, and these are the grounds for their
detention. Is it that because the law does ndliaty prohibit the detention of
family members of the enemy’s individuals, or othdividuals whom for one
reason or another the enemy might have an interdbeir release, that we can
interpret it as enabling their detention? The tmsiof my colleague President
Barak leads to interpreting the law as enabling@ni&in, for an unlimited time
period, of any person, as long as the detentiomefiis, if only indirectly,
national security. Such sweeping and unlimitedhauitly is not even recognized
by the rules of war in the realm of internatioreall | cannot recognize it in the
realm of Israeli law” [section 2 of my judgment].

2. Citizens who are held in detention as barggicinps are hostages as defined in section 1
of the International Convention against the TakofgHostages 1979. The detention of
hostages is absolutely prohibited by this trelatyas been established as follows in section 1
of the treaty:

“Any person who seizes or detains and threateiascontinue to detain another
person (hereinafter referred to as the “hostageQrder to compel a third party,
namely, a State, an international intergovernmeatghnization, a natural or
juridicial person, or a group of persons, to dalstain from doing any act as an
explicit or implicit condition for the release dfe hostage, commits the offence
of taking of hostages (“hostage-taking”) within theaning of this Convention.”

Israel signed this treaty on November 19, 1980evmth added its comment in this language:

“It is the understanding of Israel that the Coni@nimplements the principle

that hostage taking is prohibited in all circumses and that any person

committing such an act shall be either prosecutexgkivadited pursuant to article

B of this Convention or the relevant provisionstioéd Geneva Conventions of

1949 or their additional Protocols, without any &piton whatsoever.”
Detention of citizens of an enemy state as hostégeany purpose was already absolutely
prohibited thirty years earlier, in article 34 bktFourth Geneva Convention (Relative to the
Protection of Civilians During Times of War) 194®e(einafter: “the Geneva Convention”).
This includes their detention for the purpose gbriaving the conditions of prisoners of war,
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or in order to exchange them for prisoners of vaats that were acceptable in prior times.
See, for example, English Manual of Military Lav@gb) at 464.

There are those who believe that the severe ptabiin the Geneva Convention, which
were declared in section 147 of the Conventionjutling the prohibition on holding
hostages, have, over the years, attained the sthtuusstomary international law. See Yoram
Dinstein, ‘Report on the Application of Customamtdrnational Law Concerning Armed
Conflicts in the National Legal Order’'National Implementation of International
Humanitarian Law - Proceedings of an Internatioi@dlloquium at Bad Homburg June 17-
19, (M. Bothe - ed., Dordrecht, 1990) [50].

A basis for their approach is found in the wordéttem by the Appellate Committee in the
matter of the extradition of Pinochet to Spain, ahhiwere quoted in agreement in the
judgment of the House of Lords in that matter. Atnslas written as follows:

“[T]he taking of hostages, as much as torture, hasn outlawed by the
international community as an offence... [[|nteioaal law has made plain that
certain types of conduct, including torture andtags taking, are not acceptable
conduct on the part of anyone ... [T]he contraryatesion would make a
mockery of international law.” (See also A. Barlakerpretation in Law\ol. 3,
Constitutional Construction (1984) [40]at p. 323; Anne F. Bayefsky,
International Human Rights La(l992) [47] at p. 14).

In this way civilians are distinguished from priso® of war whom it is permitted to hold
until the end of the war and the return of theqmess of war of the holding state. See article
118 of the Third Geneva Convention. But, as sié,position of the State in our matter is,
that the petitioners are not prisoners, and theyhatd by authority of the Detentions Law.

3. As we know, according to our legal system, #iesorption of rules of customary
international law is direct, and they are part @fdl Israeli law. See, for example, HCJ
606/78 Eyov and others v. Minister of Defenf@3]. Ratification of the International
Convention which only anchors customary law doestam what is stated in it to part of
domestic law. For this, adoption of the conventigniaw is necessary. However, case law
has established an interpretive presumption aaegrdi which the laws of the state and the
norms of international law to which the State oa&s is committed are in agreement, and that
the laws of the state will be interpreted — as muash possible — as consistent with
international law. See, for example, CA 562AlKotov v. Shahifi22] at p. 80; CrimA 437/74
Kwan v. State of IsradB4] at p. 596. This is the case, in general, alhdhe more so in
matters that relate to basic rights.

4. In any event, whether the international prdhohi on holding hostages is customary or
conventional, it appears to me that there is na fe@eany interpretive effort in order to reach
the conclusion that Israeli law does not permithbleling of hostages.

Even in the international laws of war it is abselutprohibited for warring forces to balance
the security needs of the state, including the rnieepliarantee the welfare of the prisoners of
the warring force and their return from imprisonmegainst the injury to the liberty of the
citizens of the enemy state by holding them asdaigg chips. All the more so, that a broad
interpretation of municipal law, such that it wiliclude the authority to hold people in
detention for the purpose of their serving as &aigg chips in the negotiations to release
prisoners, is not appropriate.

5. And in fact, in my opinion, there is no readaleavay to interpret the Detentions Law such
that it will include such authority.

This was not the intent of the legislator, as emgrffom the text of the Detentions Law
literally and the legislative history, which teadh that the purpose of the law was just to
enable the detention of people who endanger natsmaarity or public safety, and this when
it is not possible to achieve this purpose withicrianinal procedure. Interpreting the law as
though it authorizes detaining people in orderde them as bargaining chips also contradicts
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the principles of the legal system in the Statdsodiel, a democracy which protects basic
human rights.

In our matter, the purpose of the detention ofghgtioners — advancing the release of Ron
Arad and the other prisoners and missing persoissas worthy as can be. However, it
cannot on its own grant detention authority. Theeds of the stand-in President Chaim Cohn
are appropriate here:

“Let no one think that these are no more than foseaantics, which come to

undermine a security operation of great value:rdglations were intended to

serve the state and its agents as a means ohfiglgjainst enemies from within,

who come to do their evil damage to public safathd how different the fighting

of the state from the fighting of its enemies, las dne fights while keeping the

law, and the other fights while breaching the laWhe moral strength and the

substantive justness of the fighting of authoritee® entirely dependent on

protecting the laws of the state: in giving up thtikength and the justness of its

fighting, the authorities serve the purposes ofgéghemy. The moral weapon is

no less important than any other weapon, and mag be more important — and

there is no more efficient moral weapon than tHe o law. It is better that all

who need to know, will know, that the rule of lamvisrael will never succumb to

its enemies.”
[HCJ 320/8Kawasame v. Minister of Defen[35] at p. 132.]
6. In my judgment in the appeal the subject of farther hearing | noted that even if the
Detentions Law enabled detention for the purposgsofg detainees as bargaining chips, it is
not appropriate to extend the detention in thiecaas, | have not found that a reasonable
possibility existed — and all the more so nearaiety — that the discontinuation of the
detention will undermine the possibility of releagiRon Arad or other prisoners or missing
persons. Since the judgment on appeal approxiynéted and a half years have passed.
During this period neither Ron Arad nor any otheisgner or missing person has been
released. Unfortunately, the time that has padsasl not increased the degree of
reasonableness of the possibility that the detentiothe petitioners would bring about the
release of our prisoners and missing persons.
Therefore, | share the views of President BaralceVAresident Levin, and Justices Or,
Mazza, and Zamir, that the petitioners are to leEased from their detention.

It has been decided as per the judgment of Prasihkmak, against the opposing opinions of
Justices M. Cheshin, Y. Kedmi and J. Turkel.

4 Nisan 5760
April 12, 2000
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