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At the Supreme Court in Jerusalem AFH 9081/11
1. ‘Attour, ID
2. ‘Attoun,Minor, no status
3. ‘Attoun,Minor, no status
4, HaMoked Center for the Defence of the Individual, bunded by

Dr. Lotte Salzberger

Represented by Counsel, Adv. Adi Lustigman (Lic. R®189) et al.
of 27 Shmuel HaNagid Street,
Jerusalem, 94269
Tel: 02-6222808, Fax: 03-5214947
The Petitioners

Minister of Interior

Represented by Counsel from the State Attorneyisegf
29 Salah Al-Din Street, Jerusalem 91010
Tel: 02-6466590, Fax: 03-6467011 The Respondent

Petition for Further Hearing in AAA 1966/09

The Honorable Court is hereby requested to exeitsigaithority under Basic Law: The Judiciary and
Section 30(b) of the Law of the Courts [incorpodatersion] 5744-1984 and hold a further hearindnwit
regard to the judgment given in AAA 1966/09 on Nober 22, 2011 (hereinafteahe judgment), before
an extended panel.

In this majority judgment by two justices, Honomablstice (retired) E. E. Levy and Honorable Jastic
Grunis with the dissenting opinion of Honorableditent Beinisch, the court produced a precedent tha
has significant and grave implications on the maim&hich status in Israel is granted and may leeal
civil status vacuum for minor children who are tiéldren of an Israeli resident and who were barn i
Israel and live their lives in the country. Theguaent alters the common law on purposive interficeta
by adopting a literal and narrow interpretatiorRefgulation 12 of the Entry into Israel Regulatiéi84-



1974, which focuses on the best interest of thiel che interpretation given thereto by the coeaves
no room for exceptions and substantively altersciramon law on the application of this regulation.

The judgment is attached hereto and marked A.

A. The need for a further hearing — A new, significaneand grave rule which
contradicts previous common law rules

It is the nature of things

that are not as they should be,
for the bird that is inside

to stand outsidé.

1. Section 30 of the Law of the Courts stipulates twmulative conditions for justifying a further
hearing: One - the importance, gravity and novettthe legal rule or the fact that it contradicts a
previous legal rule. The other — a relevant jusiifion for bringing the matter to a further hearing
(Dr. Y. SusmanRules of Civil Procedure(Seventh Edition) 1995, p. 781).

2. The criteria the court examines when deliberatingvbether a further hearing is required were
specified in CFH 2485/9Bpropim v. State of Israel (July 4, 1995), where the court stated:

The importance, gravity or novelty of the rule prodd by this court must
be substantive and significant such that the judgrsesubstantively
flawed, that it violates the basic tenets of th&tay, or society’s concept of
justice, that it leads to a result that cannotdberated, that it fails to reflect
significant changes that have occurred in realitinghe law. The list is
clearly an open one. It merely demonstrates thestg arguments that
would raise the issue to the level of gravity, impoce or novelty that
would justify a further hearing that would in tupgrhaps lead to a change
in the common law.

3. The Petitioners will hereinafter argue that thigiomomeets the criteria set in statute and
common law and that holding a further hearing wétijards thereto is necessary and important.

4, Children and their wellbeing, the family unit aitbond between parents and children are some
of the foundations of our human society. Regulatidrof the Entry into Israel Regulations 5734-
1974 (hereinaftefRegulation 12 was enacted in order to enable children to hagesame status
as their parents who are residents of Israel. @ahguage of the regulation explicitly instructs that
status be granted without room for discretion. Heavethe courts later interpreted the regulation
as allowing some discretion, based on the purpafseeventing inequality between parent and
child and the child’s best interest. The judgmehiol is the subject of the petition for a further
hearing makes the regulation one that does naw allscretion to grant status and in so doing,
turns the intent of the authors of the regulatiod &s language on its head.

5. The majority judgment produces a new and gravewitle respect to the question of who is
entitled to status in Israel. Until now, the rubetdised on a substantive examination of a person’s
center-of-life which was performed by using thst of most tiesof thepersonin question. The
majority judgment rejects the test of most ties apglies a single, technical testhe location of

! By the Nature of Things, by Hedva HaRehavi, fréw poetry book Adi (Sifriyat HaPo'alim, 1985)



the home(see §19 of the opinion of the President, 81 efapinion of Honorable Justice Levy).
The test of a person’s ties is no longer a pers@sal but rather a narrow physical one.

6. The majority opinion in the judgment introduces tiption of acivil status vacuum for children
— the children cannot be Israeli residents, yef tre not residents of the Occupied Palestinian
Territories (OPT) (see 8§23 of the opinion of thedident, 84 of the opinion of Honorable Justice
Levy).

7. Alternatively, if the judgment implies that the kchien must acquire formal residency status in the
West Bank, then indeed, for the first time, chitdere expected to become residents of a place to
which they have no substantive ties or access.tbhids a pioneering, novel and grave ruling.

8. Over the past few decades, accepted common lawdsasthat statutes and administrative
authority must be interpreted purposively. Statustbe granted if doing so conforms to the
purpose of the law, which always seeks to protaotdn rights. Yet now, for the first time and in
contrast to previous rulindghe principle of the child’s best interest and ¢bestitutional right
to family life have not been given “significant \yai™ in the majority’s interpretation of
Regulation 12. Instead, the majority judgment setia a literal, narrow, technical interpretation
which allows no exceptions and according to whithce the law speaks of entry into Israel, the
Minister of Interior need not grant visas for re&sidy outside Israel, even to people who lead
their lives inside Israel and have no possibilityeading them elsewhere. The following is stated
in 85 of the judgment of Justice Levy:

| believe that granting residency status under Reigm 12 to persons who
reside with their parents outside the territoryhaf country, for reasons of
preserving the integrity of the family unit, is metisonable.

9. The judgment sentences children to life withindbefines of their own home, while outside,
they are strangers, at best akin to tourists, aralrasult devoid of fundamental rights.

10. Employing a purposive interpretation, which incagies the constitutional considerations that
lie at the heart of Regulation 12, primarily thénpiple of the best interest of the child, as has
been the practice thus far, would necessarily teaddifferent outcome. President Beinisch
addressed this IAAA 5569/05Ministry of the Interior v. ‘Aweisat (August 10, 2008):

The appeals before us therefore illustrate thécditly in choosing the
broader interpretation, which relies solely onthgistration in the
registry of the area for the purposes of applylrgltaw. This broader
interpretation is likely to deprive the minors, mbitrary reasons, of
any possibility of arguing that the center of tHee is exclusively in
Israel. On the other hand, the other possible, mestictive,
interpretation of the definition of “resident oktiirea”, which does
not rely exclusively on the registration in theistgy of the Areawill
allow minors to claim recognition of their status n the place in
which their mothers or parents have status; the plee which
serves as the center of their livesAll of the above does not in any

2 See, e.g. HCJ 979/Barlo v. Minister of Interior (November 23, 1999); AAA 5569/Qdinister of Interior v.
‘Aweisat (August 10, 2008); AAA 5718/08tate of Israel v. Srur(April 27, 2011)

% From §20 of théAweisat judgment.
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way prevent the Ministry of Interior from examinitige minors’
claims on their merits. (814 of theweisat rule, emphasis added,
A.L)

As described hereinafter, the case of the Petitsonere demonstrates the difficulties that result
from the new, narrow interpretive ruling that iswtained in the judgment and that has
implications that reach far beyond the individua$e.

A wall and a neighborhood — the complex and uniqueeality of Wadi Hummus

Wadi Hummus is a neighborhood within the villagesof Bahir. It has always been an intrinsic
part of the village, which was annexed to Jerusalarhis expert opinion, Alon Cohen, an
architect working with NGO Bimkom detailed the cinestances under which Wadi Hummus
developed outside the municipal boundaries:

The existence of a municipal border is not visitiethe ground. The line is
not marked and has no planning, geographic, topbdgar urban logic.
The only marking of the municipal border appearsanmous maps as lines
drawn between various coordinates (ibid., p. 2)

See Expert Opinion of Mr. Alon Cohen, architect,batalf of Bimkom, submitted to the
honorable court on June 25, 2009, in the appeakedings. See also, for example, 883,17 of the
opinion of Honorable President Beinisch.

When the Wadi Hummus neighborhood was first buitt for years thereatfter, its residents were
unaware that they were building outside city limi®w could they have known? This is one
village, an Israeli village; Jewish-Israeli neighhoods were built on all of its land with the
exception of the south-eastern ridge. The bordeted no physical expression on the ground.
The community, social and cultural lives of thegidiorhood’s residents, mostly Jerusalemites,
took place in the village of Sur Bahir. All of thidlage’s services and amenities— public
institutions, educational facilities including daye centers, elementary and secondary schools,
community services, medical services including thefainds, mother and child clinics and a
geriatric institution, mosques, shops, a commurgtyter and a sports ground — are located deep
inside the village.

The lives of Sur Bahir's residents was suddenlyugited when the separation wall was built,
some two decades after the Wadi Hummus neighborivasdestablished. The route of the wall
that was planned for this area would have sevéred¢ighborhood from the rest of the village
and left it on the eastern side of the fence. kolig HCJ 9156/0®a’ud Jabur et 32 al. v.
Seamline Administration et al, the route was changed so that the neighborhooliiding the
Petitioners’ homes, remained on the wall's wessgllr. The state’s consent to alter the route of
the wall in this area stemmed primarily from itsagnition that these residents would be severely
harmed if the wall were to be built on the plannaate. This emerges from a document delivered
to the petitioners in HCJ 940/@bu Tir et 10 al. v. Military Commander in the Judea and
Samaria Area et al.In §23(a) of said document, the assistant to tiieany legal advisor for the
West Bank notes:

The harm to residents of Sur BaHimder the current planned route for the
barrier and in the aforesaid area, some 750 resiaddisur Bahir are
expected to become separated from the villabese are Israeli residents.
The harm is particularly grave as this is a singlerganic community
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and the residents expected to reside east of therliar would be cut off
from their families and the public institutions sewing them. (Emphasis
added, A.L.)

The document submitted &bu Tir was annexed to the petition as Exhibit P/11.

The route was shifted, but the woes of Wadi Hummasglents did not come to an end. In 2004,
the National Insurance Institute (NIl) began segdiotices to residents of the neighborhood
informing them that their residency status underNlational Insurance Law had been revoked. In
response, those residents, including the Petitiandrhis family members, filed a claim with the
Jerusalem Labor Court - NI 10177/0Be Sur Bahir Village Committee on National

Insurance et 52 al. v. The National Insurance Instiite et al. The plaintiffs in that action
requested they be deemed residents of Israel timel®tational Insurance Lawv view of the

fact that their center of life was, and continued to be, indrael. Following the claim, on April

11, 2005, with the state’s consent, a judgmentdedisered according to which Wadi Hummus
residents would be seen as residents of Isra@luigposes of the National Health Insurance Law:

In view of agreements between the parties, andakiee,and considering
that this is a single homogenous villagand in accordance with the
instruction given by the Attorney General to thdddelant, indeed, as long
as the legal and political situation remains @stibday, and as long as the
separation fence exists as planned, the Defendalitdeem anyone
meeting all of the following as coming under thdiblzal Insurance Law
with respect to both the rights granted and dutiggsed according thereto,
namely:

He holds a permanent residency visa under the Hrttisrael Law 5712-
1952.

He is a resident of the village of Sur Bahir, inclding village territory
between the separation fence and the municipal tetory of Jerusalem,
and he resides in the village permanently and noemporarily.

In view of the above, the notices sent to the Plaiffs are null and void.
(Emphases added, A.L.)

The judgment was attached to the petition as ExRitii2.

Even prior to the erection of the wall, Wadi Hummesidents, who are mostly Israelis, led their
lives in Jerusalem. Since then, these residents haveasonable possibility to lead their lives in
the West Bank. In the context of the two legal@wtimentioned above, before the High Court of
Justice and before the Labor Court, the stateratsagnized the fact that the current situation
requires a special approach to the Jerusalem gitlagt had expanded. The arrangement that was
put in place isinique to Wadi Hummus residentswho have permanent residency status in
Israel and allows them, and them only, to maintia@ir eligibility under the National Insurance
Law, unlike other neighborhoods located outsidg laitits. We note at this point, that now that a
number of years have passed since the aforesaitigaments came into force, one can safely say
that due to the unique nature of the situationafioeesaid decisions have not established political
facts and have had no broad implications.
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Note: the Petitioners are not claiming that theseom given by the state in the matter of changing
the route of the wall and recognition of residehgythe NIl mean, of themselves, recognition of
the rights of the Petitioner — who, no one disputea permanent resident — with respect to
having his children registered in the populatiogisty. The argument the Petitioners are making
is that the rationale that led to those decisisridarly relevant to the matter at hand. See, on
this, 817 of the opinion of Honorable Presidentrigseih, final paragraph.

Note — it cannot be said that it is possible teiirifom the judgment of the
District Labor Court that all Wadi Hummus resideats entitled to
permanent residency. However, one cannot ignoréattiehat the
agreement formulated by the state indicates thabitonsiders this a
unique and complex reality

Inside the Outsidé - the ‘Attoun children — the case of the Petitiones’ family

In the judgment in AAA 1966/09, which is the sultjetthis motion, the Honorable Court was
requested to make a ruling on the practical sigaifce of the unique and complex reality of
Wadi Hummus and determine the status of two mitiargy in the neighborhood, the children of
the ‘Attoun family — twins born in Israel, who amew 15 and a half years old and have no status
anywhere in the world.

The home of the children’s father is located in Bahir, bordering Jerusalem, outside the city’s
municipal boundaries, but inside the village of Bahir which is inside the municipal
boundaries and entirely located on the west sidkeofeparation wall.

The twins’ father has been trying to have theitustdn Israel secured since they were four years
old, but to no avaf.The children are not registered in the West Banthair center-of-life is
exclusively in Jerusalem and passage from theirehtonthe West Bank is blocked by the wall
that was erected by the State of Israel.

As stated in the hearing on the appeal (p. 3, lin8f the transcripts of the hearing dated
February 27, 2011), the petitioning children thelReemoved to their brother's home in
Jerusalem over a year ago. Sadly, even their ribdoce Jerusalem has not satisfied the
Respondent.

The petitioning father, born in 1954, has livedtia village of Sur Bahir, with his family, his
entire life. In 1967, the father received permamesidency status in Israel pursuant to the Entry
into Israel Law 5712-1952, despite the fact thahhe never entered the city, but rather lived in it
from birth, as did his parents, and their parentstae entire family for generations. After he

* “Inside the outside”, from the title of a book ®yled Burla (Am Oved, 1978).

® Because the Petitioner was unable to pay thetéeAagusta Victoria Hospital in Jerusalem at timeetiof the birth,
the hospital unlawfully withheld the “notice of &wirth” for his twins. Because the Petitioner rieggia notice of
live birth as a condition for registration, it wast possible to arrange for the twins’ registratnhe time of their
birth. The father reached an agreement with theitadnly when the children were four years old amly then
were the notices of live birth given. Then, in 208@elve years ago, he was able to contact théidretr and
submit an application for his twins. The years hgwee by and the Petitioner is still seeking stébusis children.

® The state claims that as the children live wititbrother rather than their father, their statasnot be secured. In
response to a question by the Petitioners, the stated that even if their Israeli brother werbdéoome their
guardian, its objection would remain intact as diarship is not given for the purpose of obtairstefus and their
father is fit to care for them.
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married and had a family, he moved with them tochisent home, which they built on a plot of
land that belongs to the village of Sur Bahir aridol he inherited from his father. It later came
to light that the house had been built just a festars outside the Jerusalem municipal border.

The Petitioner has 11 children. The twin Petiticreme the youngest of the family’s children. The
petitioning children’s nine siblings are permanesidents of the State of Israel, like their father
They have Israeli ID cards which allow them to lavéife of dignity in the only place where they
can lead their lives. Only the children, the Petiéirs herein, unlike their remaining nine brothers
and sisters, have no status anywhere in the world.

The children were born in Jerusalem. They receikiedt vaccinations in the city. Their father has
worked over the years in Jerusalem and in otheepleHe pays taxes to the State of Israel,
including payments to the NIl. The electricity usedhe family’'s household is supplied by the
Israeli electrical company. Their telephone linsugplied by an Israeli telephone company -
Bezeq.

Like their nine siblings, the children’s entire temof-life effectively takes place in Jerusalem.
Like their nine siblings, from preschool to theg®et day, the children have been educated in
their Jerusalem village of Sur Bahir. Like theinaisiblings, they meet friends, their grandparents
and other family members in Jerusalem. They pa#teiin recreational activities and do their
shopping in Sur Bahir, Jerusalem. Yet, unlike ti@ie siblings, only the petitioning children do
not have status where they live. Unlike their rsif#ings, they cannot produce ID cards when
instructed to do so. Unlike their nine siblingspsld they get sick, they will not have medical
insuranceOnly they will not.

The fact that the Petitioners’ center-of-life islierusalem was accepted in the judgment which is
the subject of this motion (817 of the opinion v$tice Beinisch, 81 of the opinion of Honorable
Justice Levy). The children have no ties to the MBaemk other than the location of their father's
home and their entry into the West Bank is blodkgdhe wall.

Could these children be residents of nowhere?

This has been the children’s sad predicament ifidtel5 and-a-half years of their lives.
Children without a number, without an identity, aut officially belonging anywhere, without
rights.

To conclude this section: The home of the petitigréhildren’s father is in between — on one
side of it, the side facing Jerusalem, theretimasparent municipal border, invisible, virtual,

like the emperor's new clothes. On its other sile,side facing the West Barthgere is a wall

The majority judgment chooses to focus on the ihlddine. The sole operative meaning of this
line is the very decision that was enshrined injtllgment; the decision not to grant the children
status. The reality of life, in which most of thaldren’s ties are to Jerusalem is dwarfed and
pushed aside by the geographic location of theefatthome, where the children no longer live.
The wall? It is just incidental compared to thigwal line. President Beinisch addressed this
situation in her minority opinion:

... [T]here may be unique and exceptional situationghich living outside
the municipal borders of Jerusalem is almost a@irsituation. In these
exceptional situations, living outside city limit®uld be one aspect of the
overall elements involved in determining the quastf residency in Israel,
such that, despite the geographic location of élselence, it is found that
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there are more ties to Israel than to the PalestiAuthority. (8§21 of the
opinion of President Beinisch).

Regulation 12 as a unique regulation protecting theest interest of the child.

D.1. Common law prior to the judgment

Under common law as it existed prior to the judgmBegulation 12 was interpreted and applied
according to its purpose, which is, primarily, tteeed to prevent a discrepancy between the status
of a parent and that of his child who was borrsiaé¢l. Common law protected the values of
preserving the integrity of the family until andesguarding the best interest of the child. The
regulation instructs as follows:

The status in Israel of a child born in Israel, vdo@s not come under
Section 4 of the Law of Return 5710-19508all be equal to the status of

his parents where the parents do not have the same stawishild shall
receive the status of his fatheor guardian, unless the other parent objects
thereto in writing; where the other parent has cieg, the child shall

receive the status of one of the parents, as ditedniby the Minister.
(Emphasis added, A.L.)

Regulation 12 is a special regulation designediddren. Unlike the statutes that govern the
granting of status and grant the Minister of theerior broad discretion, Regulation 12 explicitly
stipulates clear criteria for granting status thiéd in Israel: the child’s birth in Israel to anent
who is a resident and the inapplicability of theMaf Return 5712-1952:

The unique nature of the Regulation is that it degscriteria for exercising
the discretion granted to the Minister of Interibhis discretion is generally
broad with respect to granting status in Israelenrtide Entry into Israel
Law. These statutory guidelines for exercising @igon apply only to the
circumstances of children to whom Regulation 12iapf§814 of the
opinion of Honorable President Beinisch).

The language of the regulation grants the Minigfdnterior discretion only in a very specific
situation: when the parents do not have the saatessand they have different opinions on the
status to be given to their child. Only in thisiation, according to the language of the regulation
may the Minister of Interior decide what statumibe given to the child.

In case law, this discretion was initially expandsath that the minister was permitted not to
grant permanent status to a child of an Israeliezsd who was born in Israel where there was no
center-of-life in Israel. As detailed below, acdagito common law as it was prior to the
judgment which is the subject of this motion, fimgs on the question of center-of-life were made
based on the “test of most ties”. Over the yearsedaw repeatedly emphasized the importance
of bringing the civil status of the child on partlwthat of his guardian parent:

Israeli law recognizes the importance of makingdivé status of the parent
equal to that of the child. Thus, s. 4 of the @itighip Law provides that a
child of an Israeli citizen shall also be an Isra#izen, whether he is born
in Israel (s. 4A(1)) or he is born outside it (8(2)). Similarly, r. 12 of the
Entry into Israel Regulations, 5734-1974, provitted ‘A child who is born
in Israel, to whom s. 4 of the Law of Return, 5719580, does not apply,



shall have the same status in Israel as his paiet@d 7052/0RAdalah v.
State of Israel(May 14, 2006) (hereinafte&dalah)

34. And the following has been ruled in HCJ 979&valoayah v. Minister of Interior (November
23, 1999) (hereinafteCarlo):

As a rule, our legal system recognizes and respleetgalue of the integrity
of the family unit and the principle of protectitige child's best interests.
Therefore, one must prevent the creation of a discmection or a
discrepancy between the status of a minor child anthe status of the
parent who has custody of him or who is entitled tecustody. From the
perspective of granting residency visas for Isriaskeems that there is no
justification for creating such a discrepancy asjtistifications that provide
the basis for granting a visa to the parent witigrally also apply to the
child who was born in Israel and resides in thentrguwith him (82 in
Carlo, emphasis added — A.L.)

35. In the judgment given iIAAA 5569/05Ministry of Interior v. Dalal ‘Aweisat , (August 10,
2008) (hereinafterAweisat), the Supreme Court addressed the following gmesiow must
the Ministry of Interior exercise its discretion fehprocessing an application to arrange the
status of a child that has been filed pursuantggufation 12. The court ruled:

The point of departure in this issue is that therjoretation of secondary
legislation is integrated into the interpretatidritee primary Law by virtue
of which it was regulated. Indeed, as a rule thppse of the secondary
regulation conforms to the purpose of the primaawL. This is clearly
also the case when it comes to the Entry into ldrae and the regulations
which were regulated by virtue thereof. Considetimgfact that we have
clearly held in the past that Regulation 12 shdaddnterpreted “in a way
which conforms to the primary act of legislation\istue of which it was
regulated, and which falls in line with the undéerlypurpose” (Carlo case
at paragraph 2). In this spirit, we accept theeStatlaim that like in a
“regular” exercise of authority under the Entryoisrael Law — in which
the appellant is assigned broad discretion - lerént exercising authority
under Regulation 12 the Minister of the Interioryni@ke into consideration
additional factors beyond the minocsnter of life. Thus, the Ministry may
take into account security or criminal considenadithat pertain to the broad
public interest.. Nonetheless it must be emphasized that when the
Minister of the Interior considers the applicationthat is filed under
Regulation 12, he must allot significant weight tohe welfare of the

child and to the integrity of the family unit. This is for two main reasons.
Firstly, he must set his mind to the fact that the secondalegislator
chose to regulate a special regulation on the mattef the status of
children who were born in Israel. As we have alreagl noted, for the
most part the provisions of the Entry into Israel Law and those of the
regulations which were regulated by virtue thereoflo not establish
criteria for granting an Israeli permanent residence permit. Therefore
by the very fact that a special regulation was inguted that deals with
the resolution of the Israeli status of children wle were born there we
may learn that the secondary legislator sought tostablish that when
dealing with these minors special and significant gsight should be
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accorded to the aspect of the integrity of the faryi unit. Secondlywe
must take into account the special nature of Regulimn 12 as a
regulation that is designed to promote human rightsand it does so from
two aspects. The first one is the aspect whicheglthe right of the
parent with Israeli status to raise his child, thatis to say the
constitutional right of the parent to a family life. The second aspect
relates to the independent and autonomous rights ¢ifie minor to live

his life alongside his parents.. These two aspects. underlie the
purpose of Regulation 12 Against this backdrop, the Minister of the
Interior is required to exercise his authoiitysuch a way that these
considerations are accorded significant weight, sthat he can realize the
special purpose of the regulation. Indeed, recogmitn of the family unit
which has expanded with the birth of the child, andecognition of the
independent rights of the minor to a continuous redtionship with his
parents and to his emotional development, requirethat at the time of
considering an application which has been filed uret Regulation 12
significant weight be accorded to the fact that theenter of life of the
child is in Israel, alongside his mother, higatheror both of them
together. (lbid., 820, emphases added, A.L.)

See also the findings of the Honorable Court in ABZL8/09State of Israel v. Srur (April 27,
2011) (hereinafterSrur).

In her minority opinion, Honorable President Bethi€mphasized the great importance of
applying a broad interpretation to Regulation IRirderpretation that seeks to make the child’s
status identical to that of his parent, in ordepratect both the child and the integrity of the
family unit. The Honorable President emphasizedttiia purpose:

...[1]s not unique to Regulation 12 alone, as Isrkeli strives to prevent a

discrepancy between the status of a minor childthedtatus of his parent
who has custody or is entitled to custody of hi®2Q of the opinion of the

President).

Note: The aforesaid judgments expressly use thaspHicenter-of-life” with respect to applying
Regulation 12, rather than the phrase “place éfleese” or any other similar phrase. Indeed,
until now, Regulation 12 has been interpreted &stbat examines a person’s “center-of-life”. It
has been read and applied as including an oblig&ticonsider the purpose underlying it,

namely preserving the integrity of the family uaitd the best interest of the child by preventing a
split between the status of a parent who is a eesidf Israel and the status of his children.

In accordance with the purpose of Regulation 12 Bhtry into Israel Law and case law on this
matter, merely sleeping in the same home as ttenfsaor leading a family life only within the
confines of the home do not express the valudseointegrity of the family unit and the child’s
best interest:

... [l]n view of the discrepancy in the status of fgpellants and their
father and remaining siblings, as well as the tlaat the Appellants are not
registered in the registry of the Area and havstatus at allAllowing this
discrepancy to persist, as well as allowing the Agtlants to remain
without any status is inconsistent with the protead values that

underlie Regulation 12, including the best interesof the child.
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Therefore, | have reached the conclusion that fiygefant’s request must
be granted and his children, Appellants 2 and 3tipeigranted the status of
permanent residents in Israel pursuant to Reguldi

(825 of the opinion of President Beinisch, emphadided — A.L.)

President Beinisch reiterates in her judgmentithatder to fulfill the purpose of the law, there
must be a substantive examination of the issuermtec-of-life and the ties to Israel:

This reality requires, in the matter of the Appetla family, a substantive
examination of the question of center-of-life aied to Israel and cannot be
resolved simply by relying on the physical locatadrthe Appellant’'s home,
as the Trial Court has done. (ibid., §18).

D.2. A new and narrow interpretation for Requlation 12 and the Entry into Israel Law

The new and grave rule established in the majardgment rejects the existing interpretation of
Regulation 12 and the Entry into Israel Regulatiang introduces a technical, narrow and literal
interpretation, an interpretation which the Resmamdvill henceforth apply when making
decisions on applications for status for the yocimigdren of residents of the country who
conduct their center-of-life in Israel. It will @$e applied to the matters of many other
individuals who seek or have status.

The majority opinion bases itself in the languafjthe Entry into Israel Law and holds that the
law applies only to individuals who are presentwmitthe country’s territory (or seeking entry
thereto) rather than outside it (see 8§82 of theiopiof Justice Levy). This finding represents a
departure from accepted rules of interpretatiomating to which statutory enactments and
administrative powers must be given a purposiverpretation rather than a literal-technical one.
Under a purposive interpretation of the Entry ilst@el Law, phrases such as “residency in
Israel” or “status in Israel”, must be read asésidency visa under to the Entry into Israel Law”
or “status pursuant to the Entry into Israel LaWe shall argue below that even on the linguistic
level, the majority judgment interpreted the phrgsesent” in a narrow manner such that a
person’s presence in Israel is determined by tbation of his physical residence rather than his
overall ties.

The manner in which the Entry into Israel Law nmstread in this context can be understood, for
example, from the legislation regulating the pregeof Israelis in the West Bank. One of the
laws in the long list of Israeli laws that have hegplied to these citizens is the Entry into Irae
Law, including all its provisions, conditions andrmissions. That is, under this statute,
expressions such as “Entry into Israel” or “resideim Israel” apply also to these citizens’ place
of residence in the West Bank (see on this issaer Extending the Validity of the Emergency
Regulations (Judea and Samaria and Gaza Stripudiddiion of Offenses and Legal Aid) 5727-
1967, Section 6b (a)). A literal interpretation,saggested in the opinion of Justice Levy, would
not have allowed the existence of these two statogether under the same legal system.

More importantly: this interpretation would not leegnabled the fulfillment of the fundamental
principles underlying Regulation 12 — parity betwelee status of parent and child and the best
interest of the child — in “borderline cases” (lahy) such as the case at bar, as well as many
other cases.

The majority judgment interprets Regulation 12 iitexal manner which leaves no room for a
substantive examination that is held with the psepof the regulation in mind. Applying a
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linguistic analysis of the title of the Entry infgrael Law and Section 1(a) and (b) of the law, the
majority judgment finds:

... [T]he law applies to people who are present msice country rather than
outside it. Clearly, the State of Israel, as anyeseign state, has borders and
only people who traverse them cross its gates atef #s territory... In

other words, this is the nature of a border, that are always on one side of
it... or on the other” (the written statements of cojleague, the President,
in a different context, in CrimC 534/@4 v. State of Israel..

The new and grave interpretation offered in theamitgjjudgment with respect to status under
Israeli law has implications for the laws governaemter-of-life. It does not allow granting status
in the case at bar in which it is clear — everhtorhajority justices — that the applicants’ center-
of-life is in Jerusalem for all intents and purpgsgespite the fact that the geographic location of
their home is a few meters east of the city’s mipaicboundary. The state also recognizes that
the family’s center-of-life is in Jerusalem. Thisthe reason the route of the wall was shifted; thi
is the reason local residents are recognized atergs by the Ministry of Interior. This
recognition is the reason why, despite their yealiving in Wadi Hummus, these residents are
recognized by the NII.

The majority position that the current situationvblves no risk for the integrity of the family
unit” (84 of the opinion of Justice Levy), was ateached contrary to the test of most ties, out of
a narrow and extreme interpretive view that dedasts the common law on the integrity of the
family unit and the principle of the best interekthe child as expressed in common law. The
majority judgment creates a situation where fatifi¢yis conducted under house arrest, or in an
enclave a few meters wide. This occurs despitéatttehat the purpose of Regulation 12 is
precisely to prevent the outcome of the judgmdetving the children of a resident without
status and in danger of being separated from ttiedamily, undercutting their social rights and
substantially undermining their best interestss ttlear that children’s rights as individuals asd
members of a family do not come down simply torigbt to sleep in one’s home, but rather all
the needs of a human being: to travel, obtain dugglay, work, received medical treatment
and have a sense of equality and security amomgss éamily members.

The new rule not only introduces a Regulation Iikof exceptions, but actually prohibits any
deviation from a test that is too narrow to encosspafamily life that can uphold the principle of
the child’s best interest. Yet, under well estdidis case law, the Minister of Interior is meant to
have, at the very least, broad discretion in gnantésidency visas, particularly in the matter of
children. This rule has implications for the Petiter's children and for the manner in which the
Minister of Interior exercises his discretion inmgaother cases.

It is clear that this is neither a natural nor astouctive development of previous rulings by the
Supreme Court (see CrimFH 42744%wrence v. State of IsraelAugust 2, 1994), but rather
an about-face from the manner in which the regufatias been implemented thus far and from
the values of an interpretation that takes int@antthe child’'s best interest and the purpose of
the law. This is rather a development toward a rieghnical finding, which lacks any foundation
in case law.

" The arbitrary nature of the border line may beelised from the expert opinion given by Alon Cohemarchitect
with Bimkom, which was submitted to the Honorableu@ as part of the appeal along with an applicetay
submission of a document dated June 25, 2009ib&kep. 2.
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The judgment conflicts with the limitations clauseand the fundamental tenents of the
system

Even by way of objective interpretation: any inteftation regarding a human rights violation
must be conducted, as much as possible, in acadeith the principles of the limitations

clause in Basic Law: Human Dignity and Libertymrtst be conducted in a manner that befits the
values of the state, for a proper purpose and gxgent no greater than required. An
infringement on a right, and particularly an inff@ment on the nucleus of the right is subject to
an examination of the purpose and proportionalityhe infringement (A. Barak Legislative
Interpretation):

The limitations clause now covers the proper intgiion to be given to
any balancing formula explicitly enshrined in tledewant law, even when
the arrangement that is contained within the lamoisunder constitutional
review (HCJ 1435/08. v. Civil Servant Disciplinary Tribunal, IsrSC
58(1) 529, 538). It is present in the backgrounthefproper conception of
the entire process of weighing conflicting value# (506/88Schafer v.
State of Israel IsrSC 48(1) 87). It tests a balance made undeddtisive
criteria, namely: whether the infringement on thienlan right is consistent
with the values of the state; whether it is beiagied out for a proper
purpose and whether it reflects proper proportionéLCA 10520/03Ben
Gvir v. Dankner (unpublished, November 12, 2006).

The Supreme Court’s election to interpret the Eitty Israel Law in a manner that does not take
the limitations clause into account unnecessarijlyres a disadvantaged individual and is
contrary to the purpose of the law. While the mityaspinion followed the path laid out by case
law until now, the majority opinion chose an intexation that restricts and reduces the
application of Regulation 12 in a manner hithemisaen. The majority judgment refrained from
taking a path that would lead be less injurioushitdren.

From the individual to the walls of his home — whats the test for receiving status in Israel?
A new rule

Anxiety caresses the walls of the home
What is home?

What is home?

The bed, the chair, the table, the window,
The world outside {t

Common law on who is a resident of Israel, as & wador to the judgment, was based on a
personal-substantiveexamination which locality a person has moretiieg\ccording to the
majority judgment, common law has changed anddsiethat is implemented isgeographic-
technical test which does not allow in any case grantingusted an individual whose home is
located near the municipal border, despite thetfattno one disputes that this individual enters
Israel, spends time in the country and leads fasHiere in the absence of any ability to lead a
normal life outside Israel.

The opinion of Justice Levy adds a new conditiothtolist of conditions that must be met for
status to be granted under the Entry into Israel. Oéhis condition has not turned up before — not

8 A Man Needs a Home, by Israel Bright.
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in the language of the regulation nor in the mammevrhich it was interpreted in case law. The
condition that emerges from the judgment of Judteey, according to which thgeographic
location of the homeof the Petitioners’ father is a necessary conditar establishing a center-
of-life, in a manner that supersedes and even esvttepersonal testof most ties, is a new rule
which has no mention in the language of the regulair in the manner in which a person’s
center-of-life has been determined to date.

According to the common law that had been in ptaoceughout the years, in order for a person

to be recognized as a resident, he was requirprbt@ that his center-of-life was in Jerusalem.
The term “center-of-life”, like other terms, haffelient meanings under different statutes (see for
example on the different meaning of the term “resttlin different statutes: CA 657/76
Competent Authority respecting the Disabilities cased by Nazis Law 5717-1957 v. Hisdai
IsrSC 32(1) 778; CrimA 3025/08aroush v. State of Israel IsrSC 54(5) 111). Each statute and
its highlights according to the purpose underlytimg legislation.

Over the years, case law has established thatégourpose of the Entry into Israel Law, center-
of-life will be determined according to the test'wiost ties”. President Beinisch addressed the
common law with respect to the test of “most tiesthe minority opinion:

This Honorable Court has previously addressedrikeria for examining a
person’s residential ties to the State of Isradifferent contexts. Thus, for
example, held Justidd. Cheshin (as his title was at the time) in CrimFH
8612/00Haim Herman Berger v. Attorney General IsrSC 55(5) 439
(2001), at pp. 461-462:

“How might we learn of the residential ties a perbas to the country? One
could say: intent and action — a subjective tedtaanobjective test — shall
together create the status of residency.

The residency condition is created by inferencenftbe concept of
possession, in spirit and bodnimo et corporgin the intent to settle
(animus manen)iiand in the act of settlement that accompaniesteet.
One must examine a person'’s existing ties to tbaléoandnly an overall
examination of the tiesshall lead us to the answer as to whether he is a
‘resident’ of the locale or not.

The person claiming to be a resident must give morgnd more signs of
residency until a critical mass that makes him resient is reached: place
of residence, place of residence of the family, thesidency-claimant’s
social life, the place where his income is producetis customs and
habits, the place where most of his assets are l¢ed, his language, his
children’s school”

[Emphasis added, D.B.]

See and compare also: HCJ 2123/08B. (not yet reported, July 6, 2008),
paragraph 12 of the judgment of JusticeArbel.

It has been previously held in our case law, ifed#nt contexts, that the
condition of dwelling in a certain place must netibterpreted narrowly in
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terms of physical presence only. It must ratheinberpreted as examining
substantive ties to a place of residency whichateexpressed exclusively
in a physical manner (see, e.g. CivA 4127Yeel| Zelkind v. Beit Zeit
Communal Laborer Moshav LTD, IsrSC 52(2) 306, 315 (1998)). It has
also been established that the concept of resaldigts must be examined in
the context of the statutory provision in whicljifpears and interpreted in
accordance with the background and purpose ofgaidsion (ibid.,ibid.).

It is clear that establishing a center-of-life @ a political decision, nor should it be one. It
relates to the overall ties the specific individhabk. Reference to a person’s personal ties,
namely, establishing that a certain individualnitked to status in Israel in circumstances where
there is no doubt that his center-of-life is iraksl; even if his home is slightly outside its barde
surely does not constitute annexation.

The test of “most ties” examines a person’s sullistaties to each of the possible places of
residency. The residence itself, though an impodaterminant of a person’s center-of-life, is
not asina quo norcomponent. Additional factors that indicate whigne family maintains its
center-of-life must be examined. Note: the Petéisrhave never claimed that the residence is not
an important component for the Respondent to censitien establishing where an applicant’s
center-of-life is, but the Petitioners, like caaw/| believed that the physical location of the home
cannot be the single decisive factor in the comfiteing on residency. The majority of a
person'’s ties are not restricted simply to thetiooeof his home, but determined by a number of
elements. The remarks of Justice Sobel in AC (g9 138/085avriel Sluk v. Committee

for Eligibility under the Disengagement Plan Implerentation Law Tak-Magistrate 2006(3),
15698:

The most prominent characteristic of the test oteeof-life is its

flexibility and its adaptability to the specifictsaf facts under review in a
manner that fulfils the purpose of the legal areangnt under consideration
as closely as possible. This is no coincidence.l@gislator ‘deliberately
chose this flexible term in order to allow the jeddo give it content in
accordance with the circumstances’ (A.H. Shhaltegrnational and

Religious Authority and the Choice of Law — onltbgal Competency and
Guardianship LawHaPraklit 20 (1964) 259, 260). This content ‘cannot be
established in a mechanical, predetermined manmsuant to some sort of
fiction’ (A.H. Shaki, The Rules of Private International Law on the Ldw o
Estate lyunei Mishpat 3 (1973) 51, 56). The advantage of the centeif®f-|
is in ‘undoubtedly’ being ‘an objective, originatésuccessful criteria
which gives the court discretion to establisherson’s residency and
pursuant thereto the law of his residency accordingo the majority of

ties the individual has to one of the countries... @aording thereto the

true center-of-life of the individual can be surmigd and thus the law
which is truly his personal law can be applied toa&d individual . (M.
ShawapPersonal Law in Israel(Vol 1, 4" expanded edition, 2001) pp. 66,
410. (emphasis added — A.L.)

The court does not ignore the Petitioners’ overedl to Israel. On the contrary, these ties are not
under dispute (see 85, second paragraph of théoapif Honorable Justice Levy). Yet, it was
established that the Petitioners are not to berdegaas meeting the conditions for receiving
status in Israel solely on the basis of the geducdpcation of their home — a few meters east of
the municipal border of Jerusalem, which is ansiii line.



58. The case at hand illustrates the absurd that éheebby the majority opinion: on one hand, the
father is recognized as a permanent resident aéllsrecause under the Entry into Israel Law,
even if he resides outside the country, if the migjof his ties are to Israel, he remains a raside
(his residency cannot by revoked under Sectionof tlae Entry into Israel Regulations and the
Sharansky Affidavit given in HCJ 2227/88aMoked: Center for the Defence of the
Individual v. Minister of the Interior ). Considering this fact, he is entitled to all tights
afforded to permanent residents of the country thalrights except for the fundamental right to
have the status of two of his children secured,dhitdren who, for their part, live in the
Jerusalem part of the village, in their brothesrie. The father’s Israeli status is recognized and
has remained intact because of his ties to Jemsalbereas the status of his children, who live
there is put to the narrow test of where theirdatileeps at night. Let us be precise: the stdtus o
nine of the father's children has been recogni¥¢ith respect to at least seven, whose mother is
also a Jerusalemite, the status was granted imdsooze with the Respondent’s policy of granting
Israeli residency status to individuals both of ségarents are residefit®n this issue, see for
example, section 3 of the Notice on Behalf of tlespbndents given by the state on November
14, 2010, which indicates that the state’s positipplies only to children one of whose parents is
a foreign national’

59. The Honorable Court’s exclusive reliance on theggaphic location of the home and the denial
of the Petitioners’ rights based on a virtual mipatboundary constitutes a revocation of the test
of “most ties” for establishing residency and gplacement with a central condition relating to
the location of the residence. This is a conditidrich common law has hitherto avoided.

60. The opinion of President Beinisch provides insiginthe common law as it has been until now:

...[I]t seems almost self-evident that the connectibthe Appellant’s
family to the village of Sur Bahir, within Jerusaigerritory, is extremely
close and in fact, they have had no substantialeciion to the Area for
many years, with the exception of the physicaltioceof their home within
the Sur Bahir extension. (822 of the opinion of bi@ble President
Beinisch)

G. The possibility of a civil status vacuum for childen of Israeli residents

This situation, in which the children have no statither in the Area or in
Israel, is improper... a reality in which a parend @hild in the same family
unit have different status may undermine the stgtzihd balance which are
so necessary for the proper development of a m{Bae [sic] of the

opinion of Honorable President Beinisch)

° The Petitioner is married to two women. He hagsashildren with his first wife who is an Israedisident. He has
four children with his second wife, who is a resitlef the OPT. Two of these four children are thimtPetitioners.
It should be noted that in the absence of a staypipéor the wife who is originally from the WestBk, she cannot
travel into town in order to travel to the OPT arahnot cross checkpoints. She has therefore ritedvithe OPT for
many years.

1940 Wadi Hummus... there are currently about 13Gdents, to whom this issue may naturally be refeas
present or in the future (for instance, if oneharh should marry a woman resident of the Area’eferdm
paragraph 3 of the state’s notice of November 0402in which the state explained, without provigdieferences,
why broad implications are possible, though nonetacurred over the past 30 years and none oodayt



61. As far as the Petitioners are aware, the judgnmeraduces, for the first time, the possibility of a
civil status vacuum - for minor children, the clnén of an Israeli resident, destined to remain
without status anywhere in the world.

62. According to the majority opinion, the possibilttyat a child who was born and raised in Israel
with his family will remain status-less is not ligd to the case at bar. The clear and explicit
rationale of the majority opinion is also appli@bb cases of children both of whose parents are
residents, such as the rest of the children in Wlatihmus and in other areas, children who have
thus far been granted status in this situation utideRespondent’s policy.

63. In her opinion, Honorable President Beinisch adskdshe wrongful nature of this situation of
lack of status:

Moreover, a discrepancy in status leads to a discrey in the rights
attached to that status in a manner that creatdsnwhe same family unit,
groups with less social rights than the rest offéimaily. This situation is
also undesirable from the perspective of the betwthe child. This is all
the more relevant when it comes to a family in \whizost of the children
do not have the same status as their parents haddtildren, very young
in age, have no status at all — as in our ma®e0 6f the opinion of
Honorable President Beinisch)

64. President Beinisch held that the children’s stagisesidents of Israel must be secured and
pointed to the aberration in allowing them to remaithout status:

This situation, in which the children have no statither in the Area orin
Israel, is improper, both internally and externaliternally — it undermines
the stability of the family unit, while creating arternal distinction among
family members. Externally — it undermines theigbof the family unit to
carry on a proper routine in Sur Bahir, studyinigiting friends and family
etc. In the absence of permanent status, the Agpslare vulnerable to
more frequent monitoring on the part of securiteés and the police, and
their daily lives depend on permit renewal proceség-a-vis civil
administration officials. All this when, unlike thmest of their siblings,
Appellants 2 and 3 have no social rights and atentitled to medical
treatment in Israel. This reality of life is diffilt for the minors, Appellants
2 and 3, and points to the importance of provigingtection for the whole
family unit, in accordance with the purpose of Ratjon 12 and based on
the principle of the best interest of the chil2Z®f the opinion of
Honorable President Beinisch)

65. The majority thought otherwise. They held thasitmpossible to grant the children status in
Israel, based on a literal interpretation of thérfemto Israel Law and Regulation 12 (see, 82 of
the judgment of Honorable Justice Levy).

66. At the same time, the justices serving on the pamet unanimous with regards to the family’'s
center-of-life being in Israel. As such, they dat find that the children were residents of the
OPT. Indeed, there is no logic to arranging forchiddren’s status in the Palestinian Authority.
They lack any ties to the OPT, from which theysgparated by the wall.

1 Seesupranote 10.
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Considering the children residents of the OPTrigaimount to claiming that their center-of-life is
measured solely by their father’s house. How j#sible for a person to be a resident of a place
he cannot enter? President Beinisch addressed this:

In this context, | have already noted, as detailealve, that even if their
home is located in the part of Sur Bahir that cated outside the municipal
borders of Jerusalem, indeed, there is no disatentost of the children’s
ties are to the village of Sur Bahir, which is desisrael. As noted, this is
where Appellants 2 and 3 study, maintain the ceoftéreir family and
social lives and receive medical services, weléammices etc. We also note
that there is a physical divide between the Appé&dfehome and the Area —
the security fence, which makes their travel toAhea difficult and
prevents any real connection to this area. Indtaite of affairs, | believe
that based on the test of “most ties”, Appellang@ 3 have no real ties to
the Area (compar8rur, §25). Therefore, in my view, they are not to be
considered residents of the Area for purposesef#mporary Order, and
as such, its provisions do not impede the apptinatdf the provisions
contained in Regulation 12 in any way. (823 ofdb@ion of Honorable
President Beinisch).

See acceptance of this position also in the opiofalustice Levy who led the majority opinion,
ibid., 82, which references the President’s remarkkighdontext.

Thus, the majority opinion allows for a status waoufor children of Israeli residents. The
situation of many children, and as described beiowyoader circumstances than those of the
Petitioners at basjd].

The judgment has broad ramifications of a differentnature than those mentioned therein

H.1. The broad ramifications of the judgmen

In examining, the need for a further hearing “ih@t the personal interest of the litigant who
claims he has been wronged that is decisive, leutule which may affect the interests of many
others.*?

The majority judgment has broad, severe and imnedianifications, but these are not the
ramifications which caused concern for the couthil@/the Petitioners’ case is characterized by a
unique combination of circumstances, the judgmembduces a new interpretation and a new
manner of applying the Entry into Israel Law andy&ation 12 of the Entry into Israel
Regulations, which have broad applicability.

The new rule established in the majority opinios hdroad impact on people seeking status in
general and on children who naturally come undeulR¢ion 12 in particular. The judgment
creates a new, rigid, rule which sings the prafdiaval interpretation. This rule turns both
existing common law and common practice on theiwdhéaw and practice according to which
Israeli status is granted pursuant to the Entry istael Law to people who lawfully conduct their
center-of-life in the country so that the statutents reality.

The new rule will be applied to a disempowered patimn of children who have no independent
ability to insist on their rights. The new and sevaule produced by the court will also harm

12 EH 4/57Berliner Blau v. Minister of Defense IsrSC 12, 25, 27.
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parents who are locals, residents of Israel. Theethe judgment sets in place will apply to a
larger public, residents and citizens of Israelpwight seek to clarify issues relating to their
own or their loved ones’ residency, and whose sswruld be interpreted within the confines of
a narrow linguistic range. The established andecetest of most ties and the purposive
interpretation will no longer be of assistancettenh. At the very least, these tests have been
significantly altered.

According to the rationale of the majority judgmemhich has been made common law,
individuals whose home is outside Israel do noteamder the Entry into Israel Law. The result
is that where until now various visas to remain aadk in Israel had been given to migrant
workers and people seeking status who live in ¢tiéesnents, without anyone arguing that they
may not receive a visa for residency in Israel beedahey do not reside therein at all; following
the judgment, this will no longer be possible. Ntihe Law Extending the Validity of the
Emergency Regulations (Judea and Samaria and Gé@za @djudication of Offenses and Legal
Aid) 5727-1967, Sec 6b(a) applies to Israeli citizenot foreign nationals. So, for example,
under the new rule, a caregiver who arrives inelsuader the Entry into Israel Law for the
purpose of caring for an elderly woman living i tiryat Arba settlement would not be able to
receive such visa, as she would be living and vmgrkiutside Israeli territory. This situation is
likely to harm Israel’s elderly citizens living #riel or Maaleh Edomim, who would not be able
to receive care in their time of need.

Thus far, children who were born to parents whoresédents of Israel and who live in the Wadi
Hummus neighborhood, have been granted permargdenrey, like their parents. The rationale
for the rule produced in the judgment may lead $iwation in which children both of whose
parents are residents, and who have thus far been status, would remain without status and
with no way of obtaining alternative status. It gslibbe noted that children both of whose parents
are residents cannot acquire status in the OPiT amather country and therefore would also be
unable to receive permits. The meaning of the ntgjopinion is the creation of a new stratum of
status-less children who lead their lives in Istaglare formally non-existent. This situation is
surely not in the state’s interest.

H.2. Lack of broad implications emanating from securingthe status of the petitioning
children

One of the central reasons for the rejection ofaygeal and the refusal of the children’s
application despite the “obvious” and even “natut@hdency to “rule in favor” of the Petitioners
was concern about broad ramifications (85 of thaiop of Honorable Justice (ret.) Levy, first
paragraph of the opinion of Honorable Justice Aur).

The concern regarding the possible broad ramifioatof giving the children status which was
expressed by the justices who held the majoritpiopiare based on vague arguments that were
never proven. See for example State’s Notice ddtadmber 14, 2010, which explicitly states
that there were no additional cases of this kinglsAch, the judgment contains a substantial error
which also justifies a further hearing (see HCJRA0/02Segal v. National Labor Court

(March 3, 2003).

The absence of broad ramifications as a resulbwiparing the status of the Petitioners, in the
specific circumstances, to the status of theirefgtban be discerned from the response given by
the state itself to the court. According to thispense, in théhirty years, since the

neighborhood was established in the 1980s, the basrnot been presented with a single case
other than the cases of the ‘Attoun and Hamadalifssrithe Hamada case, which concerned a



Jordanian spouse became moot after the familyrrétulive in Jerusalehy. See, for example,
transcript of hearing from June 29, 2009 and FelrRd, 2011 and State’'s Notice dated
November 14, 2010. Moreover, it appears that thengements relating to shifting the separation
wall and the recognition of residency by the NIv&aot led to any broad ramifications over the
years. They constituted a purposive and correatideration of a unique situation which was
created in the special historical circumstancesdbaverged when the wall was built. According
to the judgment, this consideration that was gigetie circumstances and the fabric of life stops
when it comes to natural population growth. They b considered residents for the purpose of

social laws, but not for the purpose of fulfillitige constitutional right to family life, a life wth
is not confined to inside the home, and which ¢yeeainnot be fulfilled in a manner allowing a
united, healthy family unit solely on the basisaahilitary permit.

78. Arranging for the children’s status also has nevehce to cases of OPT residents who live or
work in the area referred to as the “Seam Zone& "Beam Zone” is a different case, and often
the opposite of the matter at hand, since the “Séame” is home to residents of the ORMose
center-of-life is in the OPTand the wall separated them from their lives th€he permit they
are given is designed to allow their presenceénSbam Zone for various needs, despite the fact
that their center-of-life ign the OPT. Conversely, there are Israeli citizens and reggeho
remained outside Israel after the wall was buit.fAr as the Petitioners are aware, there are no
cases in which the wall was shifted east in ordexlbw Israeli permanent residents whose
center-of-life is obviously in Jerusalem to remaimits western side. Honorable President
Beinisch noted this in her judgment:

| shall note that | have considered the Respondargaments regarding the
potential broad implications granting the Appeltastatus might have in
their view. However, | have found that they do deange the conclusion |
have reached. This, partly because as detaileceabimar circumstances at
issue, the circumstances of Appellants 2 and 3isicrie. They were born
in Israel, to a father who is a permanent resideme. reality of their life in
Sur Bahir and in Wadi Hummus is complex and uniguoe is also
characterized by the fact that their remainingtoect and sisters have
permanent residency status, while they lack artystén this state of
affairs, it seems that the Respondents have go@mtch weight to the
argument regarding the potential broad ramificatiardecision might have
instead of making a focused and individual decigiotie unique
circumstances of the case. (lbid., 826, see al8m&the opinion of the
President)

13 The state mentions the petitioning father's twheotchildren as having married residents of the @RTliving in
a different neighborhood of Sur Bahir rather thmiiadi Hummus. This detail is therefore irreleva.inquiry
held by HaMoked: Center for the Defence of theVitlial has revealed that most of the families livatin the
Wadi Hummus extension are ones in which both smoaseresidents of Israel. Wadi Hummus residents we
unaware of any family other than the ‘Attoun famiiywhich there is a mixed marriage. The Resporigeasponse
indicates that he too does not know of another $aiclily. Note: the Petitioners are not claimingtthias
impossible that a resident of Wadi Hummus wouleteirto a mixed marriage or that there is no ofaenily, of
which the Petitioners and the Respondent currératiye no knowledge and which is in a similar sinmtHowever,
it is clear that even if such a case were to aitis® not a phenomenon with wide reaching implmas. It is clear
that owing to the unique circumstances of the platteer children from Wadi Hummus, should theresbeh
children, must also be granted status. This nbstginding, the fact that there are no other casfegebthis
Honorable Court, the Court for Administrative Affgithe Foreign Nationals’ Appeal Committee and the
Respondent, does indicate that this there is ramlfiate that is about to open and threaten the Rdspbo The
argument about broad ramifications is entirely te&oal when there is no figure on similar case30ryears.
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As we can see: the case addressed in the judgmertludes an entirely unique set of
circumstances:a residence located outside the municipal bouaslaoin the west side of the
wall, with no connection to the West Bank and negilility of having such a connection, and
parentage by one parent who is registered asdergsind another who is not. As far as the
Petitioners know, almost all Wadi Hummus residemnésnot mixed couples, but rather residents
who have married residents and therefore a situaimilar to that of the Petitioners does not
arise. This position has been confirmed by thestahen it reported that there were no other
cases of this type. This response was given dfeeissue was examined by the Respondent in
response to the Honorable Court’s request for éuritiformation. Even if in future one of the
residents of Wadi Hummus marries a foreign natidndkeed, the existence of a few isolated
cases that share the aforesaid unique circumstarmdd not produce a terrifying consequence.

The concern regarding broad ramifications permehgsajority judgment. To base a judgment
on concerns regarding broad ramifications is nsttijmcomprehensible, but also, mostly,
unjustified. Considering the reasoning providethie majority opinion, there is serious doubt
that its position would stand if it were not forglunnecessary concern (see, opinion of
Honorable Justice Grunis). Therefore, there israor @n this issue which also necessitates a
further hearing.

The results of the new rule: severe harm to childne

The refusal to grant status to a child who livetsmael with his resident parent signifies
interference with his development and with the fgmnit that goes against the child’s interest.
The case at bar illustrates this, when the Resptisdefusal to register two of the 11 children of
the ‘Attoun family means imprisoning them in jusiesy dunams between the separation wall and
the virtual municipal border. Alternatively, theyagncontinue to live in Jerusalem as illegal
aliens, or at most, with permits which confer mghts. They have been living in Jerusalem for
over a year, but their presence in the city isatiffely illegal. Their presence in the OPT is also
illegal as they have no status there either. Tisene dispute that this situation is not in a ckild
best interest.

A child who lives in a place where he has no statiffers harm in all aspects of life: trouble
enrolling in school, travel subject to restrictiarsd delays, a prohibition on driving (when he
becomes an adult), a prohibition on working, evew,r,when their friends have found various
youth jobs. They will have no social rights, mosttyright to [national] medical insurance — a
right not afforded to individuals who only have @ity permits. The Petitioners at bar have had
to leave their parents’ home as without documehés; had difficulty getting from the Wadi
Hummus neighborhood to their school in the villdgew that they live in their siblings’ home in
Sur Bahir, they are able to go to school, consgdatring detention and arrest by the police who
often arrive at the school. The father manageahtolethem in the school where they now attend
grade 10 only after he begged and promised therasinaition that the children were in the midst
of legal proceedings to obtain status. The fatlerdiready been notified that without status, the
children would not be able to enroll for school ngsar, a very important year, before the
matriculation exams. It should be noted that ireottd register for the matriculation exams and
university entry exams, one must have an ID nunmbéerimpossible to ignore the attendant
mental issues. The petitioning children suffer dimmation compared to their remaining nine
siblings whom the Respondent did register as peentanesidents in the population registry. This
baseless discrimination also contributes to tenai@hinstability inside the family, two important
components in children’s proper development.

Note: with respect to the proposition to resolve ifsue with a military permit, as a military
permit itself is granted only to persons registereithe population registry of the OPT - the
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Petitioners, as stated, are not registered in dhesEnian registry and are not interested in
registering therein. It therefore appears thatlitvet be possible to grant them a permit. In any
event, such a permit is normally granted to adoltéimited periods of time and in order to fulfill
specific needs rather than to children who wera lrotsrael and have lived their entire lives in
the country and it cannot rectify the severe hdrat stems from the gap between the status of the
children and that of the rest of the family as vesllthe harm that stems from leaving them
without status, or at most, with status akin towist visa. Children most of whose ties are to
Israel are not tourists:

| have examined the Respondents’ proposal to gnenAppellants stay
permits for Israel as a substitute for status endbuntry, but | have not
found that this proposition provides an adequapaese to their
predicament. In addition, | have not found substandhe Respondents’
argument that granting status to Appellants 2 apb8ides indirect support
for the offense of bigamy, as the decision to gssatius relies on Regulation
12 and its purposes rather than on the maritaioakhip between the
Appellant and his wife who is a resident of thearg826 of the opinion of
President Beinisch).

We have observed that the implications of the nitgjrdgment exceed the individual case.
According to the majority opinion, many childreniwemain without status or rights. This would
be the case, for example, of all children livingMadi Hummus, including those whose two
parents are residents — children who have thugéaived status. A new category of children,
children without status anywhere in the world, wilcome legally accepted.

The harm caused to the children and the familyisréevere and it is certain. It encompasses all
spheres of life. It prevents children from leadingtable life with their families, as any person
would. This harm is caused to them in a place tikwvthey have always had most of their ties. In
the case of the Petitioners at bar, it involvesritisination of the brothers as compared to their
other nine siblings, discrimination which is sevweieumiliating.

The judgmentis directed toward creating a common law norm

The minority opinion posited that existing commaw lwith respect to the purpose of the Entry
into Israel Law and Regulation 12 instructs that¢hildren should be granted status without this
having ramifications that exceed existing commamn [Bhe majority opinion explicitly states that
a ruling on this issue will have broad ramificapaven if there is no other case in this specific
context.

The opinion of Justice (retired) Levy emphasizes thruling on the casecessitates
interpreting the Entry into Israel Law and Regulation 12 which was issued pursuant thereto
and he undertakes to perform this interpretati@of@he opinion of Honorable Justice Levy). In
his opinion, Justice Grunis explicitly holds thia¢ judgment has a general aspect.

In so ruling, the Honorable Court reveals its awass and intent that its ruling shall constitute
new common law, rather than a decision that rekgtesifically to the case brought by the
Petitioners. The court’s intent to create commanitaa supporting consideration for holding a
further hearing (see and compare AFH 4804&@%izada v. Goldman(August 19, 2002)).

Summary
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Literal rather than purposive interpretation - The judgment abandons the common law on
purposive interpretation and reduces RegulatiotoXBe language of the title of the Entry into
Israel Law, see and compare §820-23 of the minopigion of Honorable President Beinisch.

Erroneous linguistic interpretation which results in severe common law making a ruling by
way of linguistic interpretation which follows thide of the Entry into Israel Law is particularly
severe as the Entry into Israel Law does not apply to individuals residing in Israel, but rather
to different types of people who maintain a cemtelife in Israel temporarily, for a long period
of time or permanently. It also applies to residasftEast Jerusalem, such as the petitioning
father, even if they do not live in Israel but ntain close ties thereto. In our case, the coud hel
that most of the family’s ties are to Israel. Toedassues pertaining to granting status under the
Entry into Israel Law have been examined accortbrtye test of “most ties”.

New interpretation of the question of granting statis in Israel— as follows from the previous
paragraph, the judgment also creates new and semem@on law with respect to the question of
who is deemed a resident. The common law with #gpemost ties is abandoned and replaced
with a narrowsine qua norcondition relating to the physical location of theme. See for
example, 8§18, 8§19 of the minority opinion of HorleaPresident Beinisch.

New, narrow common law which does not allow for exaptions— the judgment creates a new
common law rule in abandoning the purposive inegiion and opting for a narrow
interpretation of Regulation 12 and the questiowlod is deemed a resident.

The common law rule has broad implications- the new rule will apply to many residents who
seek status under the Entry into Israel Law. It aplply to parents, but mostly to children who
seek to obtain status pursuant to Regulation t@galation no longer perceived as intended to
protect the child’s best interest but rather intetgd in a rigid and literal manner which excludes
any exceptions to the Entry into Israel Law. Intcast, the Respondent has presented absolutely
no figures on other families which share the Ret#is’ unique situation other than those residing
in Wadi Hummus, nor has he provided figures sugiggs$hat there are many such families in
Wadi Hummus itself (given most of the neighborheodisidents have Israeli residency status).
According to the Respondent, there are no othdiqret on this issue, and certainly no legal
actions that raise concern of broad implicationsanly event, the majority opinion opted to rely
on concern regardingypothetical broad implications which are being used to desa} children
status.

The judgment createsstatus vacuum leaving minor children with no status anywherd¢hia

world. According to the new rule introduced by thenorable Court, the children are residents of
nowhere. Alternatively, against their will, agaitts¢ir parents’ will and contrary to their best
interest, the children are required to become essgdof a place from which they are cut off by a
wall, to which they have no ties and registratiomvhich will classify them as security threats
simply because they are registered there. See AgRA/D8State of Israel v. Khatib (Janaury 1,
2011).

The difficulty is illustrated by the case of the Pttioners at bar — Petitioners 2 and 3 were
born in Israel, raised in the country and live ¢étr this day. If the children conducted their life
under house arrest, one might have claimed thgtftmenally live in the West Bank. However,
the children, the Petitioners, like most people Wwhwe done nothing wrong, do not live under
house arrest. They leave their home to go to Jemsavhere they maintain their center-of-life.
Should they attempt to leave their home to go ¢ovitest Bank, a place they do not know and to
which they have not ties, they will hit a wall, tviho way around it.
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Conclusion

A famous quote attributed to Janusz Korczak is:ilttén are future people. That is, they will be,
and now, they seemingly are not. But here we agegxist: we live, we feel, we suffer.”

The judgment relates to children, their lives, tlieglings, their existence, their suffering. Ihist
just the Petitioners’ children, but many others wight suffer as a result of the new common
law rule. At the very least, and in the circumstsin which the rule was introduced, the
Petitioners’ children, and other children whosecesihave not been heard, must be given a
chance to make their voices heard again and reaeiwpportunity for a further hearing in their
matter.

The judgment which is the subject of this petitiminanimous with respect to the fact that the
children’s center-of-life is in Jerusalem (817 lné topinion of President Beinisch, 81 of the
opinion of Honorable Justice Levy). Even accordimghe majority opinion, the children are not
residents of the Occupied Territories — they dolead their lives there (884 and 5 of the lead
opinion of Honorable Justice Levy). Therefore, ¢baclusion in the majority opinion that the
children cannot receive status in Israel despidfdit that it is where they maintain their center-
of-life and in fact cannot lead their lives anywietse, constitutes the adoption of a new, literal,
narrow and restrictive interpretation which altéms substantive tests thus far applied with
respect to Regulation 12. Such tests were caraeth@arlo and in‘Aweisat and they focused

on a substantive and complex test of ties in wiemseenter lay the constitutional and human
right to family life and the child’s best intereShe new rule stipulated in the majority judgment
reduces the decision on granting status in Ispaaltechnical, rigid test that lacks substance. The
majority opinion allows for the first time for chilen to remain in a status vacuum, devoid of
legal status.

In light of all the above, the Honorable Courtaguested to instruct as sought and hold a further
hearing before an extended panel.

Today: December 7, 2011

Adi Lustigman, Adv.
Lic. No. 29189
Counsel for the Petitioners



