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M. Naor, S. Joubran, E. Hayut, Y. Adiel

Petition to the Supreme Court sitting as the Higlui€of Justice

Facts. Since September 2000, Palestinians have mountexirage of terror attacks on the State of
Israel and its citizens and residents. The intgrdithese attacks led the government to adopbuari
measures to protect the security and safety oéliscéizens and residents. Because some of thmerter
attacks were perpetrated with the assistance sbpsrwho were originally Palestinians living in the
occupied territories and had received permissiotivi® in Israel within the framework of family
reunifications, the government decided in 2002a@ giving permits to Palestinians from the occdpie
territories to live in Israel. This decision wadsaquently passed by the Knesset into legislatidhe
form of the Citizenship and Entry into Israel LafeMporary Provision), 5763-2003 (‘the law’); the
law was valid for one year and was extended setienak.

Petitions were filed in the High Court of Justigmmnst the constitutionality of the law. In the cseiof
the legal proceedings, the Knesset amended tharawntroduced various concessions. These mainly
allowed Palestinians from the occupied territotigsapply to live in Israel within the framework of
family reunifications, if the applicant was undbetage of 14 or over the age of 35 (for a man)5or 2
(for a woman).

The main question raised by the petitions is whedheonstitutional right has been violated by s, |
which, even in its amended, more lenient form, amst a blanket prohibition against allowing
Palestinians between the ages of 14 and 35 (faxrg or 25 (for a woman) from entering Israel fag th
purposes of family reunifications.

The court was therefore called upon to consider thdre the blanket prohibition of family
reunifications (with Palestinians of certain agés)ates constitutional rights, and if it did, whet the
violation of those rights satisfies the conditiasfsthe limitations clause in the Basic Law: Human
Dignity and Liberty, and was therefore constituibnThe blanket prohibition in the law was
considered with reference to the position that gited before the law was enacted, whereby
applications of Palestinians to live in Israel weansidered on an individual basis, with a view to
whether the applicant presented a risk to the #g@amd safety of the Israeli public.

Held: (Minority opinion — President Barak, Justices Bsth, Joubran, Hayut, Procaccia) The law
violates two constitutional basic rights. It vidatthe right to family life, which is a derivativé#
human dignity, since the right to family life meahs right of an Israeli citizen or resident toeliwith

his family in Israel. The law also violates the htigto equality, since only Israeli Arabs marry
Palestinians from the occupied territories anddfoee the only persons harmed by the tafactoare
Israeli Arabs. These violations of constitutionghts lead to the law being unconstitutional, sitioe
law does not satisfy the last condition of the fations clause in the Basic Law: Human Dignity and
Liberty, namely that the violation of the constituial rights should not be excessive. The blanket
prohibition in the law against all Palestiniansvietn certain ages provides somewhat more security
than the system of individual checks, but it inse=athe violation of constitutional rights consadsdy.

In view of the small increase of security and thyé increase in the violation of rights, the law i
disproportionate in adopting a blanket prohibitiather than a system of individual checks. It is
unconstitutional and therefore void.



(Majority opinion — Vice-President Cheshin, Jussicgrunis, Naor) Like other countries around the
world, Israel does not recognize a constitutiomgthtrthat a person may have foreign members of his
family immigrate to Israel. Such a right existsyotd the extent that statute grants it. Therefogelaw
does not violate a constitutional right to humagnity. The law also does not violate the consttozi
right to equality. The fact that the Palestiniartharity is de factowaging a war or quasi-war against
Israel makes the residents of the territories enamionals. The law, in prohibiting family
reunifications with enemy nationals, makes a peeitlistinction between family reunifications with
persons who are not enemy nationals, and familgifieations with persons who are enemy nationals.
This is a permitted distinction in view of the amt circumstances, and therefore the law is not
discriminatory. The law was therefore constitutiomdonetheless, the state should consider adding to
the law a provision allowing exceptions in spebiainanitarian cases.

(Majority opinion — Justice Adiel) The law violatéise constitutional right to family life which is a
part of human dignity, but not the constitutionaht to equality. Notwithstanding, in view of the
bloody conflict between the Palestinians and Israle¢ violation of the constitutional right is
proportionate. Therefore the law is constitutional.

(Majority opinion — Justice Rivlin) There is no mkt consider the petitions since the law is albout
expire and it cannot be known in what format, ifalit the Knesset will re-enact it. The question is
therefore moot. Subject to this, the law does ok constitutional right to family life. Howevehe
conflicting national security interest is really, this case, made up of the rights of all the iitlial
members of the public to life and security. In viefithis, the law satisfies the proportionalityttesnd

is therefore constitutional.

(Majority opinion — Justice Levy) The law violatémth the right to family life and the right to
equality. With regard to the conditions of the liations clause, the main problem lies in the
requirement that the law should adopt the leaghhdrmeasure. The blanket prohibition will have to
be replaced by an individual check of each apptif@nfamily reunification. In this check, in vieof

the clear hostility of the Palestinian Authoritppdicants should be regarded to have a presumpfion
dangerousness, which they must rebut. The appl&anild not be present illegally in Israel while th
application is pending and he should be requireddeclare his loyalty to the state of Israel.
Notwithstanding, since declaring the law void wougléate a void in security arrangements, the law
should be allowed to stand, but if changes arenmade, the law will be unlikely to satisfy judicial
scrutiny in the future.

Petition denied, by majority opinion (Vice-Presitl@mneshin and Justices Rivlin, Levy, Grunis, Naor
and Adiel), President Barak and Justices BeiniBebcaccia, Joubran and Hayut dissenting.
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JUDGMENT

President A. Barak

The Citizenship and Entry into Israel Law (Tempgrarovision), 5753-2003, provides
that the Minister of the Interior shall not grarttzenship to a resident of Judaea, Samaria or
the Gaza Strip (the ‘area’ or the ‘territories’drrshall he give him a permit to live in Israel.
The law also provides that the area commander sbafiive such a resident a permit to stay
in Israel. This provision does not apply to Isra@ho live in the territories. It has several
gualifications. It prevents, inter alia, the pod#ipof family reunification between an Israeli
Arab and his or her Arab spouse who lives in theteeies (where the husband from the
territories is under the age of 35 or the wife fribra territories is under the age of 25). This
provision also imposes restrictions on the corttativeen a parent who is an Israeli resident
and his child who is registered in the populatiegister in the territories. The purpose
underlying these provisions is security. It is mted to prevent the realization of the danger,
which has occurred in the past, that a man fromtdhéories, who was given the possibility
of living in Israel with his Israeli wife, may assipersons involved in hostile terror activity.



The law is not based on any ‘demographic’ purpdsesiricting the increase of the Arab
population in Israel. Against this background, qiuestion arises whether the provisions of
the Citizenship and Entry into Israel Law unlawjuliolate the right of the Israeli spouses
and children. The question is not what is the riftthe foreign spouses in the territories. The
guestion is whether the provisions of the law,driag as they apply to the reunification of
families between an Israeli Arab spouse and hiseeoArab spouse living in the territories,
and to the contact between parents who are Iges#tients and their children registered in
the territories, are constitutional. Do they viel#te human dignity of the Israeli spouse or
parents? Is the violation lawful? These are thestioies before us.

A. The security and normative background
(1) The security background

1. In September 2000, the second intifada booiteAn intense barrage of terror
descended upon the State of Israel. Most of thertattacks were directed against civilians.
They harmed men and women, the elderly and childemplete families lost their loved
ones. The attacks were intended to harm humarTlifey were intended to sow fear and
panic. They sought to disrupt the way of life obldi citizens. The terror attacks are carried
out inside Israel and in the territories. They tplece everywhere. They hurt people on
public transport, at shopping centres and mark¢tsafés and inside homes and towns. The
main target of the attacks is town centres in Isil@e attacks are also directed at Israeli
towns in the territories and at traffic arteriebeTerror organizations make use of various
methods, including suicide attacks (‘live human bel)) car bombs, placing explosive
charges, throwing Molotov cocktails and grenadekssiooting firearms, mortars and
rockets. Several attempts to attack strategic tafgéed. From the beginning of the acts of
terror until January 2006, more than 1,500 attaske made within the State of Israel. More
than one thousand Israelis lost their lives withia State of Israel. Approximately six
thousand and five hundred Israelis were injurednyat the injured were severely disabled.
On the Palestinian side also the armed conflictthased many dead and injured. The
bereavement and suffering overwhelm us (for a dasum of this situation, see, inter alia,
HCJ 7015/02 Ajuri v. IDF Commander in West Bank [df]p. 358 {87}; HCJ 2056/04 Beit
Sourik Village Council v. Government of Israel [2])

2. The State of Israel took a series of stegsdtect the lives of its residents. Inter alia,
military operations were carried out against tlieoteorganizations, including the ‘Protective
Wall’ operation (March 2002) and the ‘DeterminedHPaperation (June 2002) (see HCJ
3239/02 Marab v. IDF Commander in Judaea and Sarf#riHCJ 3278/02 Centre for
Defence of the Individual v. IDF Commander in WBahk [4]). It was decided to build a
separation fence that would make it harder footests to carry out attacks against Israelis,
and would facilitate the struggle of the securiyces against the terrorists (see Beit Sourik
Village Council v. Government of Israel [2]; HCJ5/A04 Marabeh v. Prime Minister of
Israel [5]).

3. Among these steps, restrictions were imposetthe entry of residents of the
territories into the State of Israel, because, @ling to the assessment of the security
establishment, the entry into Israel of residefth® territories, and their unrestricted
movement within it, significantly endangers theespafand security of the citizens and
residents of the State of Israel. Against thisageyisecurity reality, and in view of these
security arrangements, the Citizenship and Entoylsrael Law (Temporary Provisions),
5763-2003, (hereafter — ‘the Citizenship and Enitg Israel Law’ or ‘the law’) was also
enacted. Subject to qualifications, the law preveesidents of the territories from entering
the State of Israel. Within this framework, regtdns were also imposed, inter alia, on the
reunification of families where one spouse is aabAwith Israeli citizenship or a permanent
resident in Israel (mainly in Jerusalem) and theeots a resident of the territories. What
underlies this arrangement is the concern thatvailp residents of the territories to take up
residence in Israel by means of marriage and neatibn of families would be abused for the



purposes of the armed conflict. This concern wagthainter alia, on the actual involvement
of residents of the territories, who received &ust@n Israel by virtue of their marriage to
Israelis, in acts of terror that were perpetratétiiwthe State of Israel. The respondents
claim that twenty-six of the residents of the teries who received a status in Israel as a
result of marriage were involved in terror activiome of these were involved in carrying
out the attacks themselves. Some assisted in bgrigrrorists into Israel. Some assisted in
gathering intelligence about targets for attackss Toncern was also based on the future risk
arising from the contacts which the residents eft#iritories who become residents of Israel
maintain with their relations and other resideritthe territories, including persons involved
in terror activity. So the background that ledhe enactment of the Citizenship and Entry
into Israel Law is the serious security realitytthas prevailed in Israel in recent years, and
the security threat to the citizens and residehtseoState of Israel from the acts of terror
organizations. An element of this threat is theolm@ment of Palestinians, who are residents
of the territories and acquired a status in Isaged result of their marriage and family
reunification, in acts of terror that were comndtiaside the State of Israel, and the future
threat deriving from these persons, accordingéd3tate. The Citizenship and Entry into
Israel Law is intended to contend with these tlzeat

(2) The normative background

4. Atfirst, restrictions were imposed on theniéication of families by virtue of a
government decision. In 2002 the government detexdh{decision no. 1813) a new
procedure for dealing with the ‘policy of familyusifications concerning residents of the
Palestinian Authority and foreigners of Palestirgaigin.” The decision (of 12 May 2002)
said:

‘B. Policy concerning family reunifications

In view of the security position, and because efrdmmifications of immigration
processes and the residency of foreigners of Rakesorigin in Israel,

including by means of family reunifications, therli4itry of the Interior, together
with the relevant government ministries, shall fatate a new policy for dealing
with applications for family reunifications. Unttis policy is formulated and
finds expression in new procedures and legislasmecessary, the following
rules shall apply:

1. Dealing with new applications, indlhugl applications in which no
decision has yet been made
a. A resident of the Palestinian Authofi- no new applications shall be

accepted from residents of the Palestinian Authdoit a residency status or any
other status; an application that has been sulahstiall not be approved, and
the foreign spouse shall be required to live oet$sdael until any other decision
is made.

b. Others — the application shall besiodared with reference to the
origin of the person concerned.

2. Applications that are in the stageatpss

During the interim, a permit that was given shalldxtended, subject to the
absence of any other impediment. There shall bhgpgoading to a higher
status.’

According to this procedure, the regular treatneératpplications for family reunification
was stopped, in so far as residents of the Pai@stAuthority were concerned. Several
petitions were filed in the High Court of Justigaanst this procedure (see, for example, HCJ
4022/02, HCJ 4608/02, HCJ 7316/02, HCJ 7320/02)dékision was made with regard to
these petitions, since while they were pendingQitigenship and Entry into Israel Law was
enacted.



5. On 6 August 2003, the Citizenship and Enty israel Law was published. In
essence, it enshrined government policy. The lawalisl for one year. It provides that the
government may, with the approval of the Knessdgral its validity in an order, for a period
that shall not exceed one year each time (s. 5enithe year ended, the law was extended for
six months (until 5 February 2005: see Citizenstnig Entry into Israel (Temporary
Provision) (Extension of the Validity of the Lawyder, 5764-2004, and the decision of the
Knesset on 21 July 2004). At the end of this peribe validity of the law was extended for
four additional months (until 31 May 2005: Citizéisand Entry into Israel (Temporary
Provision) (Extension of the Validity of the Lawyder, 5765-2005, and the decision of the
Knesset on 31 January 2005). At the end of thimgethe law was extended for three
additional months (until 31 August 2005: Citizemshnd Entry into Israel (Temporary
Provision) (Extension of the Validity of the Lawyder (no. 2), 5765-2005, and the decision
of the Knesset on 30 May 2005). At the same titme gbvernment prepared drafts for
amendments to the law which extended the quali@inatto the law’s application (see the
draft law in HatZaot Hok (Draft Laws) 5765 (2004+%). 173, at p. 560). The amended law
was published on 1 August 2005. It stated thatis walid until 31 March 2006. By virtue of
s. 38 of the Basic Law: the Knesset, the validitthe law was extended for an additional
three months.

6. The Citizenship and Entry into Israel Law teims five sections. It is set out below in
its entirety:

‘Citizenship and Entry into Israel Law (Temporamp¥sion), 5763-2003

Definitions 1. In this law —

‘area’ — any of the following: Judaea,
Samaria and the Gaza Strip;

‘Citizenship Law’ — the Citizenship Law,
5712-1952;

‘Entry into Israel Law’ — the Entry into Israel
Law, 5712-1952;

‘area commander’ — for Judaea and Samaria
— the IDF commander in Judaea and
Samaria, and for the Gaza Strip — the IDF
commander in the Gaza Strip or whoever is
authorized by the Minister of the Interior,
with the consent of the Minister of Defence;

‘resident of an area’ — whoever is registered
in the population register of the area, and
also whoever is living in the area even
without being registered in the population
register of the area, except for a resident of
an Israeli town in an area.

Restrictionon 2. As |long as this law is valid, notwithstanding

citizenshipand  \yhat is stated in any law including section 7 of

Irsrsallg:ency n the Citizenship Law, the Minister of the
Interior shall not grant citizenship under the
Citizenship Law to a resident of an area nor
shall he give him a licence to reside in Israel
under the Entry into Israel Law, and the area
commander shall not give a resident as
aforesaid a permit to stay in Israel under the
security legislation in the area.



Permit for 3. Notwithstanding the provisions of section 2,

spouses the Minister of the Interior may, at his
discretion, approve an application of a resident
of the area to receive a permit to stay in Israel
from the area commander —

(1) with regard to a male resident of an area
whose age exceeds 35 years — in order to
prevent his separation from his spouse who
lives lawfully in Israel;

(2) with regard to a female resident of an area
whose age exceeds 25 years — in order to
prevent her separation from her spouse who
lives lawfully in Israel.

Permit for 3A. Notwithstanding the provisions of section 2,
children the Minister of the Interior, at his discretion,
may —

(1) give a minor under the age of 14 years,
who is a resident of an area, a licence to
live in Israel in order to prevent his
separation from his custodial parent who
lives lawfully in Israel;

(2) approve an application to obtain a permit to
live in Israel from the area commander for a
minor under the age of 14 years, who is a
resident of the area, in order to prevent his
separation from his custodial parent who
lives lawfully in Israel, provided that such a
permit shall not be extended if the minor
does not live permanently in Israel.

Additional 3B. Notwithstanding the provisions of section 2,
permits the area commander may give a permit to stay
in Israel for the following purposes:

(1) medical treatment;
(2) work in Israel;

(3) a temporary purpose, provided that the
permit to stay for the aforesaid purpose
shall be given for a cumulative period that
does not exceed six months.

Special 3C. Notwithstanding the provisions of section 2,

permit the Minister of the Interior may grant
citizenship or give a licence to live in Israel to
a resident of an area, and the area commander
may give a resident of an area a permit to stay
in Israel, if they are persuaded that the resident
of the area identifies with the State of Israel
and its goals and that he or a member of his
family has made a real contribution to
promoting security, the economy or another
important interest of the State, or that the
granting of citizenship, giving the licence to



live in Israel or giving the permit to stay in
Israel, as applicable, are a special interest of
the State; in this paragraph, ‘family member’
— spouse, parent, child.

Security 3D. A permit to stay in Israel shall not be given t
impediment a resident of an area under section 3, 3A(2),
3B(2) and (3) and 4(2), if the Minister of the
Interior or the area commander, as applicable,
determines, in accordance with an opinion
from the competent security authorities, that
the resident of the area or his family member
are likely to constitute a security risk to the
State of Israel; in this section, ‘family member’
— spouse, parent, child, brother, sister and
their spouses.
Transiton 4. Notwithstanding the provisions of this law —
provisions
(1) the Minister of the Interior or the area
commander, as applicable, may extend the
validity of a licence to live in Israel or of a
permit to stay in Israel, which were held by
a resident of an area prior to the
commencement of this law, while taking
into account, inter alia, the existence of a
security impediment as stated in section
3D;

(2) The area commander may give a permit for
a temporary stay in Israel to a resident of an
area who filed an application to become a
citizen under the Citizenship Law or an
application for a licence to live in Israel
under the Entry into Israel Law, before the
first of Sivan 5762 (12 May 2002) and with
regard to which, on the date of
commencement of this law, no decision had
been made, provided that a resident as
aforesaid shall not be given citizenship,
under the provisions of this paragraph, nor
shall he be given a licence for temporary
residency or permanent residency, under
the Entry into Israel Law.

Validity 5. This law shall remain valid until the second of
Nissan 5766 (31 March 2006), but the
government may, with the approval of the
Knesset, extend its validity in an order, for a
period that shall not exceed one year each
time.’

B. The petition and the hearing thereof
(1) The petitioners and the respondents

7. Some of the petitioners before us are manaegbles to whom the Citizenship and
Entry into Israel Law applies. Thus the secondtipgier in HCJ 7052/03 is an Arab citizen of



Israel, a resident of Kefar Lakia in the Negev, wha lawyer by profession. He became
acquainted with the third petitioner, a Palestimesident of Bethlehem, who is a social
worker by profession and a university lecturer2@®0, when they studied together at a
university in Canada. After they completed theineation, and when the relationship
between them became stronger, they decided to nmMirey became engaged on 20 February
2003, and on the same occasion they made a maagggement that was given validity by
the Sharia Court in Jerusalem. Their applicatiogive a status in Israel to the third petitioner
(which was filed on 19 March 2003) was rejectedtf@basis of government decision no.
1813). The marriage ceremony took place on 11200B. For the purpose of the ceremony,
the third petitioner was permitted to stay in I$fae one week only. Since then she has not
been allowed to enter Israel. The fourth petitianddCJ 7052/03 is an Arab woman who is
an Israeli citizen living in Shefaram and whosef@sesion is teaching literature, which she
does at the Sahnin Technological High School. Adteacquaintance of one year, on 6
November 1999 she married the fifth petitioneraéeBtinian from Shechem, who is an
electrician by profession and worked in Nazaretth\whose stay in Israel was lawful. The
spouses live in Shefaram and they have two daugftter sixth and seventh petitioners). The
fourth petitioner applied to the Ministry of theémior in the area where she lives in order to
obtain a residency licence for her husband. Thie fiétitioner was given a temporary licence
to stay in Israel. As a result of the governmedésision, the process in which the fifth
petitioner was becoming a citizen was stopped samzk then he has been staying in Israel by
virtue of temporary permits that are renewed fronetto time, at the discretion of the
Minister of the Interior. The first petitioner inGd 8263/03 is an Arab citizen of Israel who
lives in Haifa. On 12 July 2002, he married theosekpetitioner, a Palestinian from the
Hebron area, and they have a son. The petitioapmication for the second petitioner to be
given a status was rejected on the basis of thergowent’s decision, and now the Citizenship
and Entry into Israel Law prevents the possibiitghem entering into the staged process in
order to obtain a status for the second petitiofiee. petitioners claim that they cannot go to
live in the territories, inter alia, in view of tldanger that threatens the life of the second
petitioner. The first petitioner in HCJ 7082/03ars Arab citizen of Israel, who lives in Beit
Tzafafa in Jerusalem. On 21 December 2002 he rdatreesecond petitioner, a Palestinian
from nearby Beit Sahour. At the beginning of 20D@jr application was filed to obtain a
status for the second petitioner in Israel. Thdieajon was rejected in view of the
government’s decision, and subsequently the Cisizignand Entry into Israel Law came into
effect. The first petitioner in HCJ 10650/03 wasrbim Jerusalem and is a resident of the
State of Israel. In 1988 she married a residefaohalla and went to live with him. In 2000
the petitioner returned to live in Jerusalem. Thepte have seven children. The oldest of
these is sixteen and the youngest is three. Fatneathildren were born while she was living
in the territories, and they were registered ingbpulation register there. After she returned
to live in Jerusalem, she applied, in 2002, fordfeidren to be given the status of residents.
Her request was rejected in view of the governnsedcision, and subsequently the
Citizenship and Entry into Israel Law came inteeeff

8. We therefore have before us various kindsetitioners who are injured by the law.
The petitioners with a personal interest in theifitation of the petitions are married
couples, where one of the couple is an Israeli Aradbthe other is a Palestinian Arab who is
a resident of the territories. Some of them havkelidn. The cases of some of the couples
were not dealt with in view of the government’sidem and the Citizenship and Entry into
Israel Law that incorporated it into legislatiornelcases of other petitioners are undergoing
the staged process, but the law prevents the mdaea being completed and it prevents the
Palestinian spouse from being given Israeli citih@m. In addition to the petitioners with a
personal interest, we have many public petitionaduding Knesset members (MK Taleb
El-Sana, MK Mohammed Barakeh, MK Azmi Bishara, Mkddlmalik Dehamshe, MK
Jamal Zahalka, MK Wasil Taha, MK Ahmad Tibi, MK &8 Makhoul, MK Zahava Gal-On
and MK Roman Bronfman), Knesset factions (the Mefattion), the Supreme Monitoring



Committee for Arab Affairs in Israel and human tgbrganizations (Adalah, the Association
for Civil Rights in Israel, the Centre for the Deée of the Individual). The respondents are
the Minister of the Interior and the attorney-geter

(2) The claims of the petitioners

9. The petitioners claim that the Citizenship &mtry into Israel Law is
unconstitutional, since it unlawfully violates rigtithat are enshrined in the Basic Law:
Human Dignity and Liberty, on the basis of ethrmd aational groupings. The petitioners
claim that the law violates the right of citizerfdlte State who wish to be united with their
spouses or their children in order to have a fafifyin their country. They claim that this
violation breaches the right of the Arab citizefdsoael to equality, and the discrimination in
this violates human dignity. The Citizenship andrigmto Israel law prevents the spouse of
an Israeli citizen from becoming a citizen, if ggouse lives in the territories and is not a
resident of an Israeli town there. Since the vagonity of those persons who are married to
residents of the territories (who do not live inlaraeli town) are Arab citizens, it follows that
the law mainly injures the Arab citizens of Isradterefore, this is a case of a discriminatory
denial of rights, on an ethnic basis or a natitraaiis. Against this background, the petitioners
claim that the Citizenship and Entry into Israellshould not be regarded as applying
merely to immigration policy, but one should alsauds on the injury that it causes to Israeli
citizens and residents. They claim that the lawrdeshes a whole sector of the public with
the suspicion of disloyalty to the State and cfassit as being a security risk. The petitioners
claim that all of these involve a serious and nido@aw to the right of equality and the right
to human dignity. The petitioners claim that the ldolates additional basic rights enshrined
in the Basic Law: Human Dignity and Liberty. Thhgy claim that it violates the private life
of Arab citizens who are married to residents eftérritories that do not live in Israeli towns.
The right to personal freedom is also violatedtf@nmore, the natural right of a parent to
have contact with his child and the right to baléamily are violated. In all these respects,
the petitioners claim that the Citizenship and ito Israel Law violates the provisions of
international law that recognize the rights of nzaye, family life and the reunification of
families. In addition, the petitioners claim thiag¢ taw applies retroactively to couples whose
cases were pending, and so it also violates ti oigdue process.

10. The petitioners further claim that the violatf the basic rights that they indicate
does not satisfy the limitations clause in the Basiw, and therefore the Citizenship and
Entry into Israel Law should be declared void. drfar as the purpose of the law is
concerned, their claim is that it is an impropee.ofhey claim that the sections of the law
have no internal logic, and this indicates thatghigose of the law is not a security purpose
at all. From the provisions of the law it appediat the legislature is prepared to allow the
entry of Palestinian workers into Israel, but in@t prepared to permit the entry of parents
and spouses so that they may have a family lifer8fore the purpose that appears from the
Citizenship and Entry into Israel Law is to prevird persons who are requesting visas for
family purposes from entering or staying in Isrddle petitioners point to the desire of the
Ministry of the Interior, which was already apparan2002, to reduce the phenomenon of
the reunification of families with Palestinian sges for demographic reasons. They also
deduce the demographic purpose from the charthsipresented to the government before
it made its decision (on 12 May 2002), which coneerthis factor, and from the remarks of
those patrticipating in the Knesset debates befareitizenship and Entry into Israel Law
was enacted. In view of this, the petitioners cltiiat the purpose of the law is improper and
does not befit the values of the State of Isralet petitioners further claim that the severe
violation caused by the law to human rights is dipprtionate. According to them, it is
possible to examine the security concern inheretiie Palestinian spouses on an individual
basis, and there is no basis for denying the pitisgitf family reunification for a whole
sector of the public because of the wrongdoingndividuals. This is especially the case
when, from the respondents’ figures, it can be $eanthe involvement of those who became
citizens in terror activities, notwithstanding theverity with which this should be regarded, is



very marginal. According to the petitioners, thegmse of the staged process followed by the
Ministry of the Interior was, inter alia, to allagcurity concerns. Therefore, there is no basis
for cancelling it and replacing it with a law tl@ates an absolute prohibition against the
possibility of family reunification.

11. In addition to the substantive claims againstdontents of the law, the petitioners
further claim that defects occurred, accordinghent, in the legislative process of the
Citizenship and Entry into Israel Law. Thus, whiea tiraft law was considered, it was
alleged that there was a security need for enaittiilgview of the increasing involvement in
terror attacks on the part of Palestinians whoivecea status in Israel by virtue of family
reunifications. But no exact data was provided abioeinumber of the persons who received
a status in Israel, how many of these were childrmhhow many adults, and what was the
extent of their involvement in terror. Moreovere tbffects of the Citizenship and Entry into
Israel Law on the rights of children were not cdesed, although this was required by the
provisions of the Providing Information on the Effef Legislation on Children’s Rights
Law, 5762-2002. The petitioners also claim thatltiternal Affairs Committee was not given
an opportunity to hold a debate with regard to cipas made regarding the constitutionality
of the law. According to them, these defects gtnéoheart of the legislative process, to an
extent that justifies the voidance of the law.

(3) The claims of the respondents

12. The respondents reject the claims of the pastis. According to them, the Citizenship
and Entry into Israel Law is constitutional. Thegdis on the security background that led to
its enactment, and its security purpose. The lisRsdestinian conflict underwent a change in
September 2000, and the terror activity componeittincreased significantly. Many Israelis
lost their lives as a result of this activity. Wiitthe context of the armed conflict between the
Palestinians and Israel, the Palestinian sidesitaélf, in some cases, of Arab citizens of the
State of Israel, and especially persons who wesideats of the territories and received a
status in Israel as a result of the family reuatficn process. To the best of the knowledge of
the security authorities, since 2001, twenty-sbidents of the territories who received a
status in Israel as a result of family reunificaiavere involved in real aid and assistance to
terror attacks against Israelis. In these attddkg |sraelis were killed and more than a
hundred were injured. Therefore, the assessmehedecurity forces is ‘that there is a
security need to prevent, at this time, the entmgsidents of the territories, as such, into
Israel, since the entry of residents of the teig®into Israel and their free movement within
the State by virtue of the receipt of Israeli doembation is likely to endanger, in a very real
way, the safety and security of citizens and reg&lef the State’ (para. 3 of the respondents’
response of 3 November 2003). The respondentsi@oss that giving a permit to stay in
Israel for the purpose of permanent residencergel4o a resident of a state or a political
entity that is waging an armed conflict with Israelolves a security risk, since the loyalty
and commitment of that person is to the state @ptiiitical entity that is involved in a
conflict with Israel. The respondents’ positiorthat ‘within the context of the loyalty and
commitment of that person, and his close ties ¢adhritory where and whence the terror
against the State of Israel originates, it is gmedo exert pressure on someone whose family
continues to live in such a place so that he vélptthe terror organizations, if he does not
want any harm to come to his family’ (para. 13k state’s response dated 6 November
2005).

13. The respondents emphasize that the purpobe tdw is to reduce the danger of harm
to the lives of Israeli citizens and residentss the duty of the State to protect its citizems. |
is also its right to act in self-defence. Prevempersons from the territories from entering or
staying in Israel is based upon a security conaghich is not theoretical, of an almost
certain risk to public security and safety. Thepmglents reject the claim that the Citizenship
and Entry into Israel Law suffers from a lack dkeimal logic; admittedly, the law retains the
possibility of allowing Palestinian workers fronetkerritories to enter Israel, but the entry of
these is restricted to periods of calm, and ibisydo supervise their stay in Israel, unlike



Palestinian spouses who stay in Israel on a penméasis. A large-scale entry of residents
of the territories into Israel is dangerous. Tliege movement in Israel is likely to endanger
significantly the safety and security of the citigeand residents of Israel.

14. The respondents claim that the law does ntatedhe human rights enshrined in the
Basic Law: Human Dignity and Liberty. First, in f&o as we are concerned with the rights of
foreigners who wish to immigrate into Israel, thexy@o constitutional right that a foreigner
may immigrate into Israel for any reason, includingrriage. Moreover, our law, like the law
practised around the world, recognizes a wide €ignr given to the state in determining its
immigration policy. As a rule, the state is notuiegd to give reasons to a foreigner as to why
it refuses to allow his entry into it. Second, tespondents are of the opinion that the law
also does not violate the rights of the Israelzeits enshrined in the Basic Law: Human
Dignity and Liberty. Their fundamental positiortiet the Basic Law should be interpreted in
accordance with the social consensus that prevailéte time it was enacted. According to
this consensus, the right of human dignity shoeldjiven its basic meaning that includes
protection against blatant violations of human diga— physical and emotional violations,
humiliation, degradation, etc. — and there is nsid#or including in it the whole scope of
the right of equality or the right to family lif&ccording to them, both constitutional history
and the objective and subjective intention of thestitutive authority support this conclusion.
Third, the respondents’ claim is that there is aedat all to consider the question of the
circumstances in which a violation of equality vethount to a violation of the constitutional
right to dignity, since the law does not violate tight to equality. The distinction that the
law makes is an objective and justified distinctionhe circumstances of the case, namely
that a person belongs to a political entity thahian armed conflict with the State of Israel.
The respondents’ view is that improper discrimiortexists only where citizens are treated
differently because of an irrelevant differencec{sas sex, religion, race and nationality). But
the law does not make any distinctions on the ldise characteristics of the Israeli
spouses, only a distinction based on certain chexstics of the foreign spouse. Therefore,
there is no basis for the claim of discrimination &he claim of a violation to the
constitutional right to equality. Fourth, the resgents further claim that the law does not
violate any other basic rights enshrined in thei®kaw: Human Dignity and Liberty. Thus,
as they understand it, the right of the petitionefseedom is not violated, since there is no
violation of the right to freedom by means of ingoiment, arrest, extradition or the like. The
right of privacy is also not violated, since thesldenies benefits in the field of immigration
only, and it does not affect the individual's freedto choose a spouse. In so far as the right
to family life is concerned, the respondents cl&hat the temporary provision ‘does not
prevent family life, nor does it limit the autonomi/choosing a spouse, nor does it deny the
right to family life in principle, but it does natlow the realization of the right specifically in
the State of Israel’ (para. 35 of the responseddatdovember 2005). If so, the law does not
prevent the choice of spouse, but merely doesllwt ¢he realization of the right
specifically in Israel. This realization is not proted by the Basic Law: Human Dignity and
Liberty. With regard to the international convensdo which the petitioners refer, the
respondents claim that these are not a part ahalésraeli law, and that even on the merits
their provisions are subject to restrictions ofowadl security. According to them,
international law protects the right of a persorowhstaying in a country to leave it and to
move freely within it, but the right of entry intbe state is reserved for the citizens of the
state only. Contractual international law, whicmcerns the protection of the family unit,
does not provide an obligation on the part of tagesto allow the entry of the foreign spouse
into its territory for the purpose of living thetdoreover, the Basic Law: Human Dignity and
Liberty allows every person to leave Israel (s)%(aut allows only a citizen to enter Israel (s.
6(b)). Against this background, the respondentsncthat there is, in this case, no violation of
the rights enshrined in the Basic Law.

15. Finally, the respondents claim that even ifléve violates rights under the Basic Law,
these violations still satisfy the requirementshaf limitations clause. First, the respondents



emphasize that we are dealing with temporary pravssthat are of a transient nature.
Second, they claim that the right to life of thegoas living in the State of Israel and the
interest in protecting their security is a propergose that befits the values of the State of
Israel. The fact that the purpose of the law iprtiiect the right to life, which is a basic right,
should affect the examination of the law in accamgawith the tests of the limitations clause.
Taking this into account, their third claim is thiaé law also satisfies the requirement of
proportionality. The respondents point to the diffty inherent in their being able to examine
the cases of persons requesting a status in tsneeeh individual basis. In the case of many
applicants, and especially those that live in tleag of the Palestinian Authority (areas A and
B), there is no security information. The fact ttiare is no negative security information
concerning an applicant does not mean that hetiswalved in activity harmful to security.

In addition, even someone who has already receiysetmit to stay in Israel may be
recruited by terror activists. The respondentsoétbe opinion that the provisions of the law
are not retroactive. The law does not apply to estgithat were filed or approved before it
came into effect. In addition, the respondentsrrgf¢he transition provisions that allow the
extension of the validity of a licence to live ¢ain Israel. Finally, the respondents claim
that the legislative process was proper and thleaptbvisions of the law were considered
carefully, and even underwent important changekarcourse of the deliberations that were
held with regard to it.

(4) The hearing of the petitions

16. The petitions against the Citizenship and Emiity Israel Law were filed shortly after
it was enacted. After we heard the arguments opénges, an order nisi was made (on 9
November 2003). Interim orders were also made ¢ogt the deportation of the Palestinian
petitioners staying in Israel. Other applicatiomsihterim orders, and an application for an
interim order that would prevent the law from coginto effect, were denied. It was decided
that the petitions would be heard before an extepamel of the court. We also decided to
join as a respondent to the petitions the ‘Victoh#&rab Terror’ association, which
emphasized the right of Israeli citizens to a qared safe life. We also decided to join as a
respondent the ‘Jewish Majority in Israel’ assdoiatwhich emphasized the demographic
consideration according to which the Jewish majanitisrael should be preserved. Before
we had time to make a decision on the petitioygaa passed from the date on which the law
was published, and the Citizenship and Entry istadl (Temporary Provision) (Extension of
the Validity of the Law) Order, 5764-2004, was psibbéd; this extended the validity of the
law by an additional six months. Together with deeision to extend the validity of the law
by half a year, the government adopted a decisigmepare an amendment to the law that
would make changes to it, and in particular expghedyualifications to the application of the
law. In view of this, we were of the opinion (irdacision on 14 December 2004) that our
judgment should be given on the basis of the nenmative reality that was about to be
created. Before the process of amending the lawcanapleted, the six months expired, and
the Citizenship and Entry into Israel (Temporargusion) (Extension of the Validity of the
Law) Order, 5765-2005, was published; this exterttedsalidity of the law for an additional
four months, for the purpose of completing thedidive process. In view of the restricted
period of the extension of the law’s validity, wecitled (on 1 March 2005) that we ought to
allow the legislator to complete the complex legfiske process. The legislative process was
completed. The amended law was published. Afteathendment, we again (on 14 February
2006) heard the arguments of the parties and stikeesupplementary arguments. The time
has come to decide the petitions on their merits.

C. The questions that require a decision andnthods of deciding them
(1) The questions that require a decision

17. The focus of the petitions before us is thadbispouse. The main question before us
is whether the constitutional rights of the Israplouse have been violated unlawfully. The
guestion is whether rights that were given to mrthe Basic Law: Human Dignity and



Liberty have been violated unlawfully. In view biet centrality of the right of the Israeli
spouse and in view of my conclusion that the rigftthe Israeli spouse has been violated, |
see no reason to consider the rights of the na®lisfforeign) spouse), whether under
international law concerning human rights (sucthadnternational Covenant on Civil and
Paolitical Rights, 1966, the International CovenamtEconomic, Social and Cultural Rights,
1966, and the International Convention on the Elation of All Forms of Racial
Discrimination, 1965) or under humanitarian inteior@al law that applies to him because he
lives in Judaea and Samaria, which are subjecb#ligerent occupation (in this regard, see
Marab v. IDF Commander in Judaea and Samaria BJrarRubinstein & L. Orgad, ‘Human
Rights, Security of the State and the Jewish Migjottie Case of Immigration for the
Purposes of Marriage,’ 48 HaPraklit 315 (2006)jldled, even if the rights of the foreign
spouse have been violated under international huights law and humanitarian human
rights law — and even if the rights of the Isragouse to the extent that they are enshrined
only in those laws were violated — this violatioasumade by virtue of the Citizenship and
Entry into Israel Law. Express local legislatiorcépable, from the internal viewpoint of
Israeli law, of violating rights given in internatial law. No matter how much the latter
constitutes customary international law, it is Uedab overcome lIsraeli legislation that
expressly violates it. This is not the case with idraeli spouse under the Basic Law. In so far
as he has rights under the Basic Law: Human Digmty Liberty, an ordinary law (such as
the Citizenship and Entry into Israel Law) canniofate it lawfully, unless it satisfies the
requirements of the limitations clause. This isdlear expression of Israel’s constitutional
democracy. We adopted this approach with regatidetoights of the Israelis who were
compelled to leave the Gaza Strip (see HCJ 166&4¥a Coast Local Council v. Knesset
[6]). According to the same normative system weuthexamine the constitutional rights of
the Israeli spouses, in so far as the CitizenshipEntry into Israel Law violates them.
Naturally, we cannot ignore the foreign spouse.shauld recognize his rights and the effect
of those on his life and the life of his Israelogpe. Nonetheless, from the viewpoint of legal
analysis, we will focus on the Israeli spouse, heedhe can call upon the Basic Law: Human
Dignity and Liberty to support his case.

(2) The constitutional scrutiny

18. According to the petitioners, the two main tigthat this law violates are the right to
family life and the right to equality. Their positi is that these rights are enshrined in the
Basic Law: Human Dignity and Liberty, and they si@ated in defiance of the conditions
set out in the limitations clause. The scrutingaflaim against the constitutionality of the
Citizenship and Entry into Israel Law is done irethstages (see CA 6821/93 United Mizrahi
Bank Ltd v. Migdal Cooperative Village [7]; HCJ 15797 Israel Investment Managers
Association v. Minister of Finance [8]; HCJ 6055/B&mah v. Minister of Defence [9]; HCJ
1030/99 Oron v. Knesset Speaker [10]; HCJ 4769/8@5&hem v. Minister of Transport [11];
Gaza Coast Local Council v. Knesset [6]). The Stage examines whether the law — in our
case the Citizenship and Entry into Israel Law -efates a human right enshrined in the
Basic Law. If the answer is no, the constituticslutiny ends, since an ordinary law, which
contains an express provision, may violate a huriggm that is enshrined in an earlier
ordinary law or in Israeli common law (see, for mde, HCJ 4128/02 Man, Nature and Law
Israel Environmental Protection Society v. Primenidiier of Israel [12]). If the answer is yes,
the legal analysis passes on to the next stagbelsecond stage, we examine the question
whether the violation of the right satisfies thguigements of the limitations clause. Indeed,
not every violation of a human right is an unlawdidlation. Sometimes a law violates a
constitutional human right, but the constitutiotyabf the law is upheld, since the violation
satisfies the requirements of the limitations ata(see, for example, HCJ 2334/02 Stanger v.
Knesset Speaker [13]; HCJ 5026/04 Design 22 Shahiod@ Furniture Ltd v. Director of
Sabbath Work Permits Department, Ministry of Laband Social Affairs [14]). If the
violation of the constitutional arrangement is lalythe constitutional examination ends. If



the violation is unlawful, the analysis continuesto the next stage. This third stage
examines the consequences of the unconstitutignahis is the relief or remedy stage.

(3) Is there a basis for constitutional scrutinyites of war?

19. It may be argued that the cases before usndmaihe prevention of terror in a time of
war. They are not usual cases of preventing fareilyification. We are dealing with an
exceptional case of family reunification, where sippuse or child of the person claiming his
constitutional right to family reunification is géted in an area which is in a state of war with
the State of Israel. In such circumstances — satgement would continue — the ordinary
laws concerning the three-stage constitutionaltsgrighould not be applied. This situation
falls outside the normal framework. It is a matibexistence. A la guerre comme a la guerre;
the security need prevails over the right of thevidual.

20. | cannot accept this argument. The Basic Lawsal recognize two sets of laws, one
that applies in times of peace and the other thlies in times of war. They do not contain
provisions according to which constitutional hunnights recede in times of war. Thus, for
example, section 50 of the Basic Law: the Goverripmwehich authorizes the government to
enact emergency regulations, states expresslyghmtrgency regulations are incapable of...
permitting a violation of human dignity’ (subsectifd)). The Basic Law: Human Dignity and
Liberty further provides that ‘It is permitted taact emergency regulations... which will
contain a denial or restriction of rights undestBasic Law, provided that the denial or
restriction are for a proper purpose and for agokeaind to a degree that are not excessive’
(s. 12). Indeed, Israeli constitutional law ha®asistent approach to human rights in periods
of relative calm and in periods of increased fightiwe do not recognize a clear distinction
between the two. We do not have balancing lawsateatinique to times of war. Naturally,
human rights are not absolute. They can be restricttimes of calm and in times of war. |
do not have a right to shout ‘fire’ in a theatr# & spectators (see the analogy of Justice
Holmes in Schenck v. United States [184], at pv@#ch was cited in CrimApp 5934/05
Malka v. State of Israel [15], at p. 843). Warikela barrel full of explosives next to a source
of fire. In times of war the likelihood that damagil occur to the public interest increases
and the strength of the harm to the public intérestases, and so the restriction of the right
becomes possible within the framework of existinteoa (see HCJ 316/03 Bakri v. Israel
Film Council [16], at p. 283 {523-524}). Indeed, wle not have two sets of laws or balances,
one for times of calm and the other for times ofde This idea was well expressed by Lord
Atkin more than sixty-five years ago, during the@sd World War, in a minority opinion
where he said:

‘In England amidst the clash of arms the laws atesient. They may be
changed, but they speak the same language in viiupasce. It has always been
one of the pillars of freedom, one of the principtéd liberty for which... we are
now fighting, that the judges... stand between thgesti and any attempted
encroachments on his liberty by the executivet &besee that any coercive
action is justified in law’ [(iversidge v. Andersoj224], at p. 361).

21. Moreover, there is no possibility of makingleat distinction between the status of
human rights in times of war and their statusrimes of peace. The dividing line between
terror and calm is a fine one. This is the caseysyleere. It is certainly the case in Israel.
There is no possibility of maintaining it over tim&e must treat human rights seriously both
in times of war and in times of calm. We must foeeselves from the naive belief that when
terror ends we will be able to put the clock bdokeed, if we fail in our task in times of war
and terror, we will not be able to carry out owgkt@roperly in times of peace and calm. From
this viewpoint, a mistake by the judiciary in a éimf emergency is more serious than a
mistake of the legislature and the executive iima bf emergency. The reason for this is that
the mistake of the judiciary will accompany demagraven when the threat of terror has
passed, and it will remain in the case law of thercas a magnet for the development of new
and problematic rulings. This is not the case withtakes by the other powers. These will be



cancelled and usually no-one will remember thenis Was well expressed by Justice
Jackson in Korematsu v. United States [185], whersaid:
‘A judicial construction of the due process clatisat will sustain this order is a
far more subtle blow to liberty... A military orddrpwever unconstitutional, is
not apt to last longer than the military emergencigut once a judicial opinion
rationalizes such an order to show that it confotonthie Constitution, or rather
rationalizes the Constitution to show that the Qitutson sanctions such an
order, the Court for all time has validated theapiple of racial discrimination
in criminal procedure and of transplanting Americétizens. The principle then
lies about like a loaded weapon ready for the hedrathy authority that can
bring forward a plausible claim of an urgent need.military commander may
overstep the bounds of constitutionality, and @nsincident. But if we review
and approve, that passing incident becomes theidedf the Constitution.
There it has a generative power of its own, anthall it creates will be in its
own image’ Korematsu v. United Stat§k85], at p. 245).
22. Thus we see that there is only one track witthich framework the petitions
before us should be examined. This track is — vatfard to any claim against the
constitutionality of a statute — the track of thasi® Laws. Within the framework of
this track, we should follow the well-trodden pafhexamining the constitutionality
of the law. There is no parallel track; there isatternative route. There is one path
that applies at all times. It applies in times alihe. It applies in times of war.
D. Stages of the constitutional scrutiny:Has a constitutional right been
violated?
(1) The problems presented

23. It was argued before us that the CitizenshgoEamtry into Israel Law violates
the right of the Israeli spouse to human dignitlyisTviolation, so it is claimed, is two-
fold: first, the right of the Israeli spouse to human digrstyiolated, since his right to
family life is violated;secongthe right of the Israeli spouse to human digrsty
violated, since his right to equality is violat8this argument presents us witiree
fundamental questiongrst, are the right of the Israeli spouse to familg End his
right to equality recognized in Israel? This quasttoncerns the very existence of the
right to family life and the right to equalit$$econdare these human rights to family
life and equality included within the scope of ttwnstitutional right to human
dignity, which is enshrined in sections 2 and 4hef Basic Law: Human Dignity and
Liberty? This question concerns the existence @fight to family life and equality
as a constitutional right, within the scope of Basic Law: Human Dignity and
Liberty. Third, does the Citizenship and Entry into Israel Lawvlate the
constitutional right to human dignity (with respéatfamily life and equality) of the
Israeli spouse? We will begin with the first questiby considering separately the
right to family life of the Israeli spouse and hight to equality.

(2) Does Israeli law recognize the right of the Israsdouse to family life and
equality?

(a) The right of the Israeli spouse to family life

24. Is the right of a person to family life recaggl in Israel? Within the context of
the petitions before us, we do not need to dedldbeaaspects of this question. We
can focus mainly on two specific aspects of farhig first, do we recognize the
right of the Israeli spouse to live in Israel tdgatwith the foreign spousé&zcond
do we recognize the right of the Israeli spoudéstotogether with his children in
Israel and the right of Israeli children to liveg&iher with their parents in Israel?



Other aspects of the fundamental question, inctuthie definition of family for this
purpose, can be left undecided at this time (sedafin, ‘The Right to Family Life

and (Civil) Marriage — International and Local Lakconomic, Social and Cultural
Rights in IsraelY. Rabin and Y. Shani eds. (2004) 663).

25. The right to family life, in the broad senserecognized in Israeli law. It is
derived from many statutes, which provide arrangege@hose purpose is to
preserve, encourage and nurture the family unbuSes are given social rights, tax,
accommodation and housing benefits. They enjoytsighmedical and pension
insurance. They have visitation rights in hospitaid prisons. They have privileges
and defences in the laws of evidence. The crimawalprotects the family; spouses
have rights of inheritance, maintenance and mwuigport during the marriage, and
rights to a division of property when the marriayels. Although the various statutes
deal with specific aspects, it is possible to deduem them that the family unit is
recognized in Israel law and protected by it. Irjeke family unit is ‘the basic
unit... “of Israeli society” (per Justice S.Z. Cheshin in CA 238/6®8hen v.
Attorney-General17], at p. 53}). ‘Human society cannot exist lsdave protect with
our lives its basic unit, which is the family unjper Justice M. Silberg in CA 337/62
Riezenfeld v. Jacobs¢b8], at p. 1021 {107}). It is ‘an institution th& recognized
by society as one of the basic elements of satalk per President Y. Olshahid.
[18], at p. 1030 {118}). ‘It is our main and baslaty to preserve, nurture and protect
the most basic and ancient family unit in the lmgtaf mankind, which was, is and
will be the element that preserves and ensuresxiséence of the human race,
namely the natural family’per Justice M. Elon in CA 488/7& v. Attorney-General
[19], at p. 434). ‘Protecting the institution oktfamily is a part of public policy in
Israel. In the context of the family unit, protegtithe institution of marriage is a
central social value... there is a supreme publier@dt in protecting this status and in
regulating... the scope of rights and duties thahidate it’ (HCJ 693/9Efrat v.
Director of Population Registry, Ministry of Interi[20], at p. 783). Indeed, the
family relationship, and the protection of the fgnand its basic elements (the
spouses and their children) lie at the basis aklstaw. The family has an essential
and central purpose in the life of the individuatidahe life of society. Family
relationships, which the law protects and whickeitks to develop, are some of the
strongest and most significant in a person’s life.
26. Protection of the family unit finds special eagsion when the family unit
includes a minor. This protection is required boyithe right of the parents to raise
their children, and by the rights of the child hetfisindeed, ‘the right of the parents
to raise their children is a natural, basic rigtttose importance can hardly be
exaggerated’ (P. ShifmaRamily Law in Israelvol. 2, 1989, at p. 219). ‘The
connection between a child and his parents who gatreto him is one of the
fundamentals on which human society is based’ (BFA&/05A v. Biological Parents
[21], at para. 46). As my colleague, Justice AcBaaia, said:
‘The depth and strength of the parental bond, whattains within it the
natural right of a parent and his child to a bohtife between them, has made
family autonomy a value of the highest legal statusl a violation of this is
allowed only in very special and exceptional cake®ry separation of a child
from a parent is a violation of a natural rightGA 3009/02A v. B[22], at pp.
894-895).

And in the words of my colleague Justice M. Cheshin



‘It is the law of nature that a mother and fathatunally have custody of their
child, raise him, love him and care for his neeqil ne grows up and becomes
a man... this bond is stronger than any other, igetype of society, religion
and country... the law of the state did not creageriphts of parents vis-a-vis
their children and vis-a-vis the whole world. Th&lof the state adopts what
already existed, and seeks to protect the innataot within us, and it turns an
“interest” of parents into a “right” under the lamamely the rights of parents to
have custody of their children’ (CFH 7015/8#orney-General v. A23], at p.
102).
27. The right to family life is not exhausted by tiight to marry and to have
children. The right to family life means the rightjoint family life. This is the right
of the Israeli spouse to lead his family life imalsl. This right is violated if the Israeli
spouse is not allowed to lead his family life inalsl with the foreign spouse. He is
thereby forced to choose whether to emigrate frenz@el or to sever his relationship
with his spouse. This was discussed by Justice sBin in HCJ 3648/93tamka v.
Minister of Interior[24]. In that case, the court considered the gadicthe Minister
of the Interior with regard to granting citizenskipa foreign spouse in Israel. Justice
M. Cheshin recognized the ‘basic right of an indual — every individual — to
marry and establish a family’ (at p. 782 [24]) hiis opinion, Justice M. Cheshin says:
‘The State of Israel recognizes the right of thezen to choose for himself a
spouse and to establish with that spouse a familgrael. Israel is committed to
protect the family unit in accordance with interoaal conventions... and
although these conventions do not stipulate onieypol another with regard to
family reunifications, Israel has recognized — andtinues to recognize — its
duty to provide protection to the family unit alsp giving permits for family
reunifications. Thus Israel has joined the mosigétgéned nations that
recognize — subject to qualifications of natioredwrity, public safety and
public welfare — the right of family members toditogether in the place of
their choice’ Gtamka v. Minister of Interid24], at p. 787).
Against this background, it was held that this gctibn extends not only to
married spouses, but also to recognized couplesandaot married. My colleague
Justice D. Beinisch wrote that the state recognizes
‘... that the family unit, which is not based on anfial bond of marriage, is also
worthy of protection, and the partners who compitistould be allowed to live
together and to continue to live in Israel, prodadieat it is a real, genuine and
established relationship. This policy gives expms$o the commitment of the
state to the right to family life, which includdeetright of the individual to
choose his partner and to establish a family witth. This right is recognized in
our law and is also protected in international [&\AA 4614/05State of Israel
v. Oren[25], at para. 11 of the opinion of Justice D. Bgh).
Indeed, this right of the Israeli spouse to farlifly in Israel together with the
foreign spouse finds expression in s. 7 of thez€itship Law, 5712-1952
(hereafter — ‘the Citizenship Law’), which make®dsier for the foreign spouse to
become a citizen. This right also finds expressamthe discretion of the Minister of
the Interior with regard to immigration to Isra@dmittedly, the right to family life in
general, and the right of the Israeli spouse tbzed in Israel in particular, is not an
absolute right. It can be restricted. Nonethelgsse restrictions are not capable of
restricting the actual existence of the right. Tilgat exists in Israel. It is recognized
by Israeli law. It constitutes a general purposalblegislation (se&frat v. Director



of Population Registry, Ministry of Interi¢20], and thus assists in the interpretation
of legislation (see Barak, ‘General Principles afiLin Interpretation of the Law,’
Weisman Book (2002)). It constitutes a part of Israeli comntem, from which it is
possible to derive rights and duties.
28. The right to family life is also the right dfe Israeli parent that his minor
children will grow up with him in Israel and theght of an Israeli child to grow up in
Israel together with his parents. Israeli law ratdpgs the importance of making the
civil status of the parent equal to that of thdathlhus, s. 4 of the Citizenship Law
provides that a child of an Israeli citizen shédloebe an Israeli citizen, whether he is
born in Israel (s. 4A(1)) or he is born outsidésit4A(2)). Similarly, r. 12 of the Entry
into Israel Regulations, 5734-1974, provides thathild who is born in Israel, to
whom s. 4 of the Law of Return, 5710-1950, doesapply, shall have the same
status in Israel as his parents.” Even thoughrdgslation does not apply, according
to its wording, to children of residents who weat born in Israel, it has been held
that the purpose for which r. 12 was intended agmiso to the children of permanent
residents who were born outside Israel. Thus, xangle, it was held that:
‘As a rule, our legal system recognizes and respeet value of the integrity of
the family unit and the interest of safeguarding welfare of the child, and
therefore we should prevent the creation of a difiee between the status of a
minor child and the status of his parent who hasazly or is entitled to have
custody of him’ per Justice Beinisch in HCJ 979/@€3arlo (a minor) v.
Minister of the Interior(not yet reported), at para. 2 of the opinionudtite D.
Beinisch).
Respect for the family unit has, therefore, twoeasp. Thdirst aspect is the right
of the Israeli parent to raise his child in hisey. This is the right of the Israeli
parent to realize his parenthood in its entirdig, right to enjoy his relationship with
his child and not be severed from him. This isrtgbkt to raise his child in his home,
in his country. This is the right of the parent tmbe compelled to emigrate from
Israel, as a condition for realizing his parenthdot based on the autonomy and
privacy of the family unit. This right is violatefiwe do not allow the minor child of
the Israeli parent to live with him in Israel. Teecondaspect is the right of the child
to family life. It is based on the independent iggation of the human rights of
children. These rights are given in essence toydu@man being in as much as he is a
human being, whether adult or minor. The childa'isuman being with rights and
needs of his own’ (LFA 377/0A v. Biological Parent$21]). The child has the right
to grow up in a complete and stable family units Welfare demands that he is not
separated from his parents and that he grows uphweith of them. Indeed, it is
difficult to exaggerate the importance of the rielaship between the child and each
of his parents. The continuity and permanence @féhationship with his parents are
an important element in the proper developmentdfieen. From the viewpoint of
the child, separating him from one of his parenéy ®ven be regarded as
abandonment and affects his emotional developnaged, ‘the welfare of children
requires that they grow up with their father andimeo within the framework of a
stable and loving family unit, whereas the sepanatif parents involves a degree of
separation between one of the parents and hisrehilLCA 4575/00A v. B[26], at
p. 331).
(b) The right of the Israeli spouse to equality

29. The right to equality constitutes an integattf Israeli law. It is a central
element of Israeli common law (see |. Zamir and3dbel, ‘Equality before the Law,’



5 Mishpat uMimshall65 (1999); F. Raday, ‘On Equality,” Hebrew Univ. L. Rev.
(Mishpatim)241 (1994); A. Bendor, ‘Equality and Executive @&tion — On
Constitutional Equality and Administrative Equalit$hamgar BooKArticles, vol. 1,
2003) 287; A. Rubinstein, ‘On Equality for Arabslgnael,’ Paths of Government and
Law: Issues in Israeli Public La278 (2003); A. Rubinstein and B. Medifde
Constitutional Law of the State of Isrdéfth edition, vol. 1, 1997), at p. 271). Since
the establishment of the State, the Supreme Casrtdpeatedly held that equality is
the ‘soul of the whole of our constitutional systéper Justice M. Landau, in HCJ
98/69Bergman v. Minister of Finand@7], at p. 698 {17}). It is ‘a basic
constitutional principle, which runs like a goldémead through our basic legal
conceptions and constitutes an integral part thieféastice M. Shamgar in HCJ
114/79Burkan v. Minister of Financg8], at p. 806). Equality lies at the basis of
social existence. It is the cornerstone of demgcf(see HCJ 4112/98dalah Legal
Centre for Arab Minority Rights in Israel v. Teli&xWunicipality [29], at p. 415;
HCJ 10026/0JAdalah Legal Centre for Arab Minority Rights indsd v. Prime
Minister [30], at p. 39). A violation of equality is ‘worgkan anything’ (Justice M.
Cheshin in HCJ 7111/950cal Government Centre Knessef31], at p. 503). |
discussed this in HCJ 953/&braz v. Mayor of Tel-Aviv-Jaffd2]:
‘Equality is a basic value for every democraticistyc.. The individual is
integrated within the overall fabric and takesgast in building society,
knowing that the others are also acting as hehs.rnieed to ensure equality is
natural to man. It is based on considerations stfga and fairness. Someone
who wishes his right to be recognized must recagthe right of others to seek
similar recognition. The need for equality is esseito society and to the social
consensus on which it is based. Equality proteat®ighment from arbitrariness.
Indeed, there is no more destructive force to $ptiet the feeling of its
members that they are treated unequally. The fgelim lack of equality is one
of the worst feelings. It undermines the forceg timte society. It harms a
person’s identity’ Poraz v. Mayor of Tel-Aviv-Jaff&2], at p. 332; see also
HCJ 104/8MNevo v. National Labour Couf83], at p. 760 {150}).
Indeed, ‘discrimination erodes relationships betwieeman beings until they are
destroyed. The feeling of discrimination leads peap lose their self-restraint and
leads to the destruction of the fabric of intersoeral relationships’per Justice M.
Cheshin inLocal Government Centre Knesse{31], at p. 503). ‘Discrimination is
an evil that undermines the basis of democracyetpates and shakes its foundations,
until it finally brings about its collapse and destion’ (HCJ 2618/0@arot Co. Ltd
v. Minister of HealtH34], at p. 52). Within this framework, religioos race
discrimination is harsh and cruel; such genericrdisination inflicts a ‘mortal
wound’ (per Justice M. Cheshin in HCJ 2671/88ael Women'’s Network v. Minister
of Labour and Social Affairg@5], at p. 658; A. Barak, ‘General PrinciplesLaiw in
Interpretation of the Lawsupra at p. 142). It has therefore been held, in a lorey
of cases, that discrimination against Israeli Analgsely because they are Arabs
violates the equality that is enjoyed by all Isimétee HCJ 392/7Rerger v. Haifa
District Planning and Building Committg86]; HCJ 328/8&Avitan v. Israel Land
Administration[37]; HCJ 6698/9%adan v. Israel Land Administratid88]; HCJ
1113/99Adalah Legal Centre for Arab Minority Rights indsl v. Minister of
Religious Affaird39]; HCJ 6924/9&ssociation for Civil Rights in Israel v.
Government of Isragé0]; HCJ 11163/0%upreme Monitoring Committee for Arab
Affairs in Israel v. Prime Ministgé1]; see also I. Zamir, ‘Equality of Rights visvés
Arabs in Israel,” Mishpat uMimshalll (2006); A. Saban, ‘The Palestinian Arab



Minority and the Supreme Court: Not a Black and WIRicture (and Forecast),” 8
Mishpat uMimshaR3 (2005)). This was well expressed by Justicaiiz, who said:

‘A violation of the principle of equality in the maw sense is considered
particularly serious... this is also the case witdmination against an Arab
because he is an Arab, and it makes no differemeher the discrimination is
based on religion or on nationality. This is a loteaf the principle of equality
in the narrow sense. Therefore it is particuladsicus. The principle of
equality in this sense is the soul of democracynBaacy demands not merely
one vote for each person when there are electimiglso equality for every
person at all times. The real test of the princgdlequality lies in attitudes to a
minority, whether religious, national or any othiéthere is no equality for the
minority, there is also no democracy for the mayori in a practical sphere,
there is special significance in the State of Isi@¢he question of equality for
Arabs. This question involves a complex relatiopghat has developed
between Jews and Arabs in this country over a p@rgpd. Notwithstanding, or
perhaps for this very reason, we need equalityaligus essential for co-
existence. The welfare of society, and, when canmsidl properly, the welfare of
each member of society, requires that the prin@pkeguality is nurtured
between Jews and Arabs. In any case, this is theremment of law, and
therefore it is the duty of the courAgsociation for Civil Rights in Israel v.
Government of Israg0], at pp. 27, 28).
(3) Is the right of the Israeli spouse to family lifiedaequality a part of human
dignity?
(a) The right to family life as a part of human dignity
30. The right to family life is a part of Israebrmmon law. Notwithstanding the
importance of common law, a statute is capableadéting a right enshrined in
common law, provided that the statute is phrasadieiar, unambiguous and express
language (see HCJ 122/B&el v. Mayor, Council Members and Residents of the
Netanya Ared4?2], at pp. 1531-1532; HCJ 200/Bérnstein v. Bet-Shemesh Local
Council[43], at p. 268; HCJ 337/8diterani v. Minister of Transpoid4], at p. 359;
CA 333/85Aviel v. Minister of Labour and Social Affaif45], at p. 596; CA 524/88
Pri HaEmek Agricultural Cooperative Society LtdSedei Yaakov Workers
Settlemenktd [46], at p. 561). The Citizenship and Entry indcalel Law is phrased in
clear, unambiguous and express language. Constigltieview of its clear,
unambiguous and express provisions is possibleibtiig right to family life is
protected in a Basic Law. The relevant Basic Lamoiar purposes is the Basic Law:
Human Dignity and Liberty. Is the right to familjd enshrined and protected in it?

31. The Basic Law: Human Dignity and Liberty does contain an express
provision with regard to the right to family lif€he question is whether it is possible
to include this right within the framework of thigiit to human dignity. Is the right to
family life a ‘right without a name’ that is deriddrom the right to dignity (see H.
Sumer, ‘Unmentioned Rights — On the Scope of thes@itutional Revolution,’ 28
Hebrew Univ. L. Rev. (Mishpatir@p7 (1997))? Note that the question is not whether
in addition to the rights set out in the Basic Laduman Dignity and Liberty it is
possible to include additional human rights thatraot expressly stated in it. The
question is whether within the framework of thehtgystated expressly in the Basic
Law — in our case, within the framework of the tighy human dignity — there is
also included an aspect of human dignity which eoms family life. Indeed, the
guestion is not whether there is a ‘lacuna’ inBasic Law: Human Dignity and



Liberty with regard to the right to family life, drwhether it is possible to fill this
lacuna. The question is whether the interpretaticthe right to human dignity leads
to a conclusion that within the framework of thigeess right there is also included
the aspect of the autonomy of individual will tietlirected towards having a family

life and realizing it in Israel. Indeed, the righthuman dignity is, by nature, a
‘framework’ or ‘general’ right. The nature of suahright is that, according to its
wording, it does not give explicit details of tharficular types of activity to which it
applies. It is open-ended (see A. Balagégal Interpretation: Constitutional

Interpretation(1994), at p. 357; CA 2781/93aaka v. Carmel Hospitg#i7], at p.
577 {463}). The situations to which it applies alerived from the interpretation of

the open language of the Basic Law against thedraakd of its purpose. These

situations can be classified, for convenience, @atiegories and types, such as the
right to a dignified human existence (see LCA 498% amzu v. Yeshayaljd8];
HCJ 366/03Commitment té?eace and Social Justice Society v. Minister oaRoe
[49]); the right to physical and emotional integriMan, Nature and Law Israel
Environmental Protection Society v. Prime Ministétsrael[12], at p. 59); the right

to a namekKfrat v. Director of Population Registry, Ministof Interior [20]); the
right of an adult to be adopted (CA 7155M&. Attorney-Generdb0]), and similar

‘specific’ rights that are derived from the genatght. In constitutional literature

they are called derivative constitutional rightsmse (see R. AlexyA Theory of
Constitutional Law(2002), at p. 35). Naturally the scope of appiarabf the
derivative rights raises difficult questions ofarretation. As long as they have not
been separated by the Knesset from human dignitystated independently, there is
no alternative to interpretational activity thatfises on human dignity and seeks to
determine the scope of this right, while attemptmdormulate the types of cases
included in it. Naturally, this categorization wilever reflect the full scope of the
right to human dignity, nor does it intend to do kas intended to assist in
understanding the framework provision concerningam dignity (see Y. Karp,

‘Several Questions on Human Dignity under the Baaw: Human Dignity and

Liberty,” 25 Hebrew Univ. L. Rev. (Mishpatimp9 (1995); Sumer, ‘Unmentioned
Rights — On the Scope of the Constitutional Revofyt suprg H.H. Cohn, ‘The
Values of a Jewish and Democratic State: StudidisarBasic Law: Human Dignity

and Liberty,"HaPraklit Jubilee Bool® (1994); D. Statman, “‘Two Concepts of
Dignity,” 24 Tel-Aviv University Law Review (lyyunei Mishpafl (2001); O.

Kamir, Question of Dignity(2005). We discussed the scope of the right todmm

dignity in HCJ 6427/021ovement for Quality Government in Israel v. KnefsE):

‘The right to human dignity constitutes a colleatiof rights which must be
safeguarded in order to uphold the right of dignidnderlying the right to
human dignity is the recognition that man is a #agty, who develops his
person and his abilities as he wishes in the spaiewhich he lives; at the
centre of human dignity is the sanctity of hum&a éind liberty. Underlying
human dignity are the autonomy of the individudl viteedom of choice and
freedom of action of the person as a free entitymén dignity is based on the
recognition of the physical and spiritual integritfiyman, his humanity, his
value as a human being, all of which irrespectivihe extent of his usefulness’
(Movement for Quality Government in Israel v. Knefs], at para. 35 of my
opinion; see also HCJ 5688/92echselbaum v. Minister of Deferjé], at p.
827; HCJ 7015/9Attorney-General v. A23], at p. 95; HCJ 4330/9Banem v.
Tel-Aviv District Committee, Bar Associatifs8], at p. 233; HCJ 205/9of v.
Ministry of Defencg54], at p. 457 {9};Daaka v. Carmel Hospitg#7], at p.



577 {463}; Gamzu v. Yeshayaljd8], at p. 375; HCJ 7357/%arki Feta
Humphries (Israel) Ltd v. State of Isrd8b], at p. 783Man, Nature and Law
Israel Environmental Protection Society v. Primenidier of Israe[12], at p.
518; CA 5942/92A v.B [56], at p. 842Gaza Coast Local Council v. Knesset

[6], at p. 561 Commitment t¢’eace and Social Justice Society v. Minister of
Finance[49]; HCJ 3512/045hezifi v. National Labour Coufb7]).

This conception of the right to dignity is basedtlba conception that the right to
dignity ‘should not be restricted merely to tortawed degradation, since thereby we
will miss the purpose underlying it. We should ertend it to include every human
right, since thereby we will make redundant all dtieer human rights provided in the
Basic Laws’ Man, Nature and Law Israel Environmental Protect®ociety v. Prime
Minister of Israel[12], at p. 518). This leads to the conclusion thatscope of the
derivative rights deriving from the general rigfithmman dignity will not always be
identical to the scope of the derivative right litdaeen provided as an express and
independent right in the Basic Law. | discussed itnCommitment téeace and
Social Justice Society v. Minister of Finajd8], where | said:

‘In deriving rights that are not mentioned expressithe Basic Laws that speak
of rights, but are included within the concept affan dignity, it is not always
possible to comprehend the full scope that theivdéve” rights would have if
they were independent rights... Deducing the rigimiglied by human dignity is
therefore done from the viewpoint of human dignégd in accordance with
this perspective. This approach determines theesobthe implied rights. This
is the case with regard to the implied civil rightand it is also the case with
regard to the implied social rightsbid. [49], at p. 28).
Against this background the following question esisis the right of the Israeli
spouse to family life in Israel included within thight to human dignity provided in
ss. 2 and 4 of the Basic Law: Human Dignity ancdekif?

32. The answer to this question is complex. Noasglects of family life are
derived from human dignity. We must focus on thasgects of family life that are
incorporated within the scope of human dignity. Pnemise is that the family is a

‘constitutional unit’ (see CA 232/8A v. Attorney-Generdb8], at p. 17). It is entitled
to constitutional protection. This protection isifal in the heart of the right to human
dignity. It also relies on the right to privacy ése 7(a) of the Basic Law: Human
Dignity and Liberty). Indeed, the right to live ttiper as a family unit is a part of the
right to human dignity. It falls within the scop&tbe essence of the right to dignity
(see CA 5587/9Blahmani v. Nahmarjb9], at p. 499 {14}). One of the most basic

elements of human dignity is the ability of a perso shape his family life in
accordance with the autonomy of his free will, &amdaise his children within that

framework, with the constituents of the family ulining together. The family unit is

a clear expression of a person’s self-realizaffdms was discussed by Justice D.
Beinisch, who said:

‘In an era when “human dignity” is a protected ddnsional basic right, we

should give effect to the human aspiration to eeahis personal existence, and
for this reason we should respect his desire torigeto the family unit of which
he regards himself to be a part’ (CA 7155/88. Attorney-Generdb0]; see
also CFH 6041/02 v. B[60], at p. 256; CA 2266/98 v. B[61]).

The family ties of a person are, to a large extiatcentre of his life (sédeoberts

v. United States Jaycefl86], at pp. 618-619). There are few decisioas s#hape
and affect the life of a person as much as thesttetas to the person with whom he



will join his fate and with whom he will establishfamily. This is also the case with
regard to the right of parents to raise their glild ‘The law regards the relationship
between a parent and his child as a natural rigbbwstitutional dimensionsper
Justice A. Procaccia in LCA 3009/@2v. B[61], at p. 894); ‘the right of parents to
have custody of their children and to raise theith @il that this implies, is a natural
and basic constitutional right as an expressiah@hatural relation between parents
and their children. This right is reflected in fhrevacy and autonomy of the family’
(per President M. Shamgar in CA 2266/83v. B[61], at p. 235).

33. The right to family life enjoys constitutionaiotection in the internal law of
many countries. It is provided as a constitutiorgdit in the constitution of European
countries, such as France (the preamble of theitaien of 1958), Ireland (article
41 of the Constitution of 1937), Spain (articledf&he Constitution of 1978),
Germany (article 6 of the Basic Law), Sweden (ktitof the Constitution of 1975)
and Switzerland (article 14 of the Constitutior2600). Even in American law,
notwithstanding the absence of an express rigfanaly life in the constitution, the
right to marry and to have a family life has beecognized as a constitutional right
derived from the constitutional rights to libertydaprivacy (se&riswold v.
Connecticuf{187]; Loving v. Virginia[188]; Lawrence v. Texgd.89]). We should
mention that the family also enjoys protectionriternational law (see article 16 of
the Universal Declaration of Human Rights, 1948chkr 23 of the International
Covenant on Civil and Political Rights; article Btloee European Convention for the
Protection of Human Rights and Fundamental Freefloms

34. Thus we see that from human dignity, whichasdal on the autonomy of the
individual to shape his life, we derive the denvatright of establishing the family
unit and continuing to live together as one uniteB this imply also the conclusion
that realizing the constitutional right to live &ger also means the constitutional
right to realize this in Israel? My answer to thigestion is that the constitutional right
to establish a family unit means the right to dgthlihe family unit in Israel. Indeed,
the Israeli spouse has a constitutional right, Wincderived from human dignity, to
live with his foreign spouse in Israel and to raigechildren in Israel. The
constitutional right of a spouse to realize hisifgmnit is, first and foremost, his
right to do so in his own country. The right oflamaeli to family life means his right
to realize it in Israel. In this regard, the rensadk Justice M. Cheshin fBtamka v.

Minister of Interior[24] are apposite, and in view of their importaheéll cite them
once again:

‘The State of Israel recognizes the right of thezen to choose for himself a
spouse and to establish with that spouse a familsrael. Israel is committed to
protect the family unit in accordance with interoaal conventions... and
although these conventions do not stipulate onieypol another with regard to
family reunifications, Israel has recognized — andtinues to recognize — its
duty to provide protection to the family unit alsp giving permits for family
reunifications. Thus Israel has joined the mosigbtgned nations that
recognize — subject to qualifications of natioredwity, public safety and
public welfare — the right of family members toditogether in the place of
their choice’ Gtamka v. Minister of Interid24], at p. 787).

Indeed, the constitutional right of the Israeli gpe — a right that derives from the

nucleus of human dignity as a constitutional rights ‘to live together in the place of
their choice.’



35. The question of the relationship between hudignity as a constitutional
right and the right to family life in general, atige right to realize this right by means
of living together in a family unit in particulaayose in the case dlawood v.
Minister of Home Affair$242]. The judgment was given by the ConstitutldDaurt
of South Africa. The constitution of South Afriga @rticle 10) includes an express
right concerning human dignity (‘Everyone has immérdignity and the right to have
their dignity respected and protected’). The caoastin does not include an express
provision concerning the right to family life. Aordinary’ statute (the Aliens Control
Act 96 of 1991) imposed restrictions on the entitp iISouth Africa of a foreign
spouse of a South African citizen. The questios@mhether the provisions of the
statute violated the right to dignity. The Congtdnal Court replied (unanimously)
that it was. Justice O’Regan analyzed human digastg constitutional value and as a
constitutional right, and went on to say:
‘The decision to enter into a marriage relationsng to sustain such a
relationship is a matter of defining significance many if not most people and
to prohibit the establishment of such a relatiopsimpairs the ability of the
individual to achieve personal fulfillment in arpast of life that is of central
significance. In my view, such legislation woul@atly constitute an
infringement of the right to dignity. It is not gnllegislation that prohibits the
right to form a marriage relationship that will bitute an infringement of the
right to dignity, but any legislation that sign#ictly impairs the ability of
spouses to honour their obligations to one anatioeild also limit that right. A
central aspect of marriage is cohabitation, thietrignd duty) to live together,
and legislation that significantly impairs the &jibf spouses to honour that
obligation would also constitute a limitation oethght to dignity’ Dawood v.
Minister of Home Affair$242]).

A year later, the question arose in South Africaethibr a provision in the statute (the
same Aliens Control Act), which provided that fgmérs who want a work permit must
submit their application while they are still odksiSouth Africa, and which restricted the
areas of professions for which a work permit maydspiested, was constitutional. The High
Court of South Africa, Cape of Good Hope Provin&atision, held that it was an
unconstitutional provision, since it restricted #i®lity of spouses to live together, and
therefore violated human dignitii@kinana v. Minister of Home Affaif243]). The
Constitutional Court confirmed this ruling unaninsbu(Booysen v. Minister of Home Affairs
[244]).

36. The right to family reunification is also recazed as a component of the right
to family life in international law and in the cditstional law of many countries.

Thus, article 8 of the European Convention on HuR#&hts was interpreted by the

European Court of Human Rights as including thbtraj family members to live
together, and therefore as imposing restrictionthervalidity of the European
Union’s policy in the field of immigration. It waseld, in a long line of judgments,
that decisions concerning immigration that harmrtéiationship between spouses or
the relationship between a parent and his childikety to violate rights under article
8 of the Convention (see, for exam@errehab v. Netherland230]; Moustaquim v.
Belgium[231]; Ciliz v. Netherland$232]; Carpenter v. Secretary of Stgd83]).
37. Following the Treaty of Amsterdam (which camiforce in 1999), issues of
immigration were also transferred to the authasitthe European Community. In
consequence, the Council of the European Unioredauldirective concerning
immigration in 2003 (2003/86/EC), which binds &ktmember states of the Union
(except for Denmark, the United Kingdom and Irelantich were excluded from
this directive). This directive is baseadter alia, on article 8 of the European



Convention on Human Rights and Fundamental Freedanasprovides in the
preamble that: ‘Family reunification is a necessaay of making family life
possible.’ It grants a broad right to the reuntiima of families for all citizens of the
European Union, whether the foreign spouse isizecitof a member state in the
Union or not (see mainly para. 5 of the preambf&glas 2 and 3, and art. 7 which
provides a right of family reunification, on thenthbtions provided there).

38. The right to family reunification is also redad as an element in the
constitutional right to family life in the internlw of many countries. Thus, in 1978,
the Conseil d’Etat in France ruled that an immigrapolicy that violated the right of

citizens of France to live in their country togethgth their spouse was
unconstitutional, since it violated the undertakaighe State, which is provided in
the preamble to the Constitution of 1946, to aairoter to promote and develop the
family (Arrét GISTI (C.E.) of 8 December 1978). T@enstitutional Court (Consell
Constitutionnel) followed this ruling and even exded it. It was held that the
constitutional right to family reunification extesdl also to persons who had a right of
residency in France:
‘Considérant que le dixieme alinéa du préambuladgonstitution de 1946
dispose que: “La Nation assure a I'individu et &laille les conditions
nécessaires a leur développement”;
Considérant qu'il résulte de cette disposition lpseétrangers dont la résidence
en France est stable et réguliere ont, comme laaax, le droit de mener une
vie familiale normale ; que ce droit comporte ertipalier la faculté pour ces
étrangers de faire venir auprées d’eux leurs cotgahleurs enfants mineurs sous
réserve de restrictions tenant a la sauvegarderdied public et a la protection
de la santé publique lesquelles revétent le caradtebjectifs de valeur
constitutionnelle;...” (Décision n° 93-325 DC du 1#81993).
‘The tenth paragraph of the Preamble to the 194&sMation states that: “The
Nation shall provide the individual and the famwith the conditions necessary
to their development;”
As a result of this provision aliens who have redidrdinarily and legally in
France have the right to lead a normal familyiliféthe same way as French
nationals; this right specifically allows theseeab to send for their spouses and
children who are minors on condition of restricBaelating to preserving
public order and protecting public health which emestitutional objectives;...’
(Decision 93-325 DC of 13 August 1993).

The right to family reunification has also beenogmized in German law as an
element of the constitutional protection to theitnton of the family that is
enshrined in article 6 of the German Basic Lawals been held that the right to
family life does not mean merely the right of eautiividual to marry, but also the
right of the married spouses to have a family lidelive together and to raise their
children. For this reason, the constitutional rightamily life extends also to the
foreign spouse of a German citizen:

‘Denn es gibt im Hinblick auf Ehepartner und Faenkngehorige nur eine
einheitliche Ehe oder Familie. Dem Leitbild der @it von Ehe und Familie
und der durch Art. 3 Abs. 2 GG verburgten Gleickebhatigung der Ehegatten

liefe es im Kern zuwider, wenn der Schutzbereich Ale. 6 Abs. 1 GG in
personlicher Hinsicht gegeniber einem dem sachii@uohutzbereich der Norm
unterfallenden Hoheitsakt materiell — wie verfatsm@chtlich auf ein
bestimmtes Ehe — oder Familienmitglied beschrah&bb.’



‘With respect to spouses and family members, tiseoaly one joint marriage
or family. It would be contrary to the essenceh#f ideal of unity of marriage
and family and the equal rights of spouses set davimt. 3(2) of the Basic

Law if the scope of protection afforded by Art. p{lere to be substantively
and procedurally restricted to a certain maritatrgx or family member with

regard to a sovereign act falling within the normmaterial scope of protection’
(BVerfGE 76, 1 [238]).

The same is the case in the Republic of Irelangrevit was held that the
constitutional right of a minor who is a citizenlofland to family life may render the
state liable to provide permanent residency ozeitship to his parents, even if they
entered Ireland unlawfully and they are stayingeghenlawfully. Justice Finlay wrote:
‘... there can be no question but that those childasrtitizens, have got a
constitutional right to the company, care and pags of their parents within a
family unit. | am also satisfied thptima facieand subject to the exigencies of
the common good that that is a right which thetieeris would be entitled to
exercise within the StateF&jujonu v. Minister of JusticE990] 2 IR 151; see
also S. Mullally, ‘Citizenship and Family Life imdland: Asking the Question
“Who Belongs?”,’ 29_egal Studies, The Journal of the Society of Legal
Scholarsvol. 25, (2005), 578).
In the United States it has also been held thatigi to family reunification is
protected within the framework of the constitutibpeotection given to the right to
family life. This subject arose Fiallo v. Bell[190]. The Immigration and Nationality
Act of 1952 that was in force at that time enshtitiee right of United States citizens
and residents to family reunification. It was piedl,inter alia, that United States
citizens or residents were entitled to bring tf@ieign spouses and children into the
country. ‘Child’ for the purpose of this law wasfiled as a legitimate child, step-
child or adopted child. In addition, the law allaven illegitimate child to be brought
into the country for the purpose of his reunifioatwith his American mother. No
similar right of the father of such a child wasaguized. It was alleged that this law
was unconstitutional. The Supreme Court acceptegaisition that a violation of the
right of family reunification was a violation offaotected constitutional right, and
therefore the statute under consideration wasiintiple, subject to judicial scrutiny.
Opinions differed as to the question of the leedayutiny. The majority opinion was
that the proper level in this case was the lowastll(rational basis). On this basis,
the majority justices held that the statute wasstitartional. Justices Marshall,
Brennan and White, in the minority, held that téeel of judicial scrutiny for the
violation of the right to family unity was the mastict level (strict scrutiny), which
was applied in cases where a basic constitutioglal was violated. On this basis, the
minority held that the arrangement was unconstihat, since it violated the
constitutional right of the citizens and residesiftthe Unites States to equality and
family life, in that the right of fathers to be reted with their (illegitimate) children
was denied, whereas such a right was given to methestice Marshall wrote:
‘...the statute interferes with the fundamental “ften of personal choice in
matters of marriage and family life” ... The rightliee together as a family
belongs to both the child who seeks to bring indniker father and the father
who seeks the entrance of his chiligllo v. Bell[190] , at p. 810). See also J.
Guendelsberger, ‘Implementing Family UnificatiorgRis in American
Immigration Law: Proposed Amendments,’ 2&n Diego L. Rex253 (1988)).
In summary, we have seen that the right to fanifdyi$ not merely a basic right in
common law, but a constitutional right enshrinethi@ right to human dignity.



(b) The right to equality as a part of human dignity

39. The right to equality was always an integrat padour common law. The
Basic Law: Human Dignity and Liberty did not inckidn express provision with
regard to equality. In the past the question avdsether it is possible to derive the
right to equality from the general right to humagrsty. On this question, various
opinions were expressed in case law and legaatitez (see HCJ 5394/%oppert v.
Yad VaShem Holocaust Martyrs and Heroes Memori#thdity [62]; CA 105/92
Re’em Contracting Engineers LtdWpper Nazareth Municipalitj63], at p. 201Nof
v. Ministry of Defencgb4], at p. 460 {13}, HCJ 726/9&lal Insurance Co. Ltd v.
Minister of Financg64], at p. 461; HCJ 721/9I-Al Israel Airlines Ltd v.
Danielowitz[65]; HCJ 453/94srael Women'’s Network v. Government of Is[&él;
HCJ 4541/9Miller v. Minister of Defencg67]; HCJ 4806/94.S.A. Environmental
Quality Ltd v. Minister of Financg8], at p. 204; HCJ 1074/9%torney-General v.
National Labour Cour{69]; Local Government Centre Knessef{31], at p. 485;
HCJ 1113/9%Adalah Legal Centre for Arab Minority Rights imdsel v. Minister of
Religious Affaird39]; see also Y. Karp, ‘Basic Law: Human DignitydaFreedom —
A Biography of Power Struggles’,llaw and Governmeni992, 323, at pp. 347-351;
Sumer, ‘Unmentioned Rights — On the Scope of thesBtional Revolution,’
suprg L. Shelef, ‘Two Models for Guaranteeing Human liRgg— American Model
versus possible Israeli Model,” Mehkarei Mishpatl05 (5761), at p. 138;
Rubinstein & MedinaThe Constitutional Law of the State of Istaelprg at p. 921;
Cohn, ‘The Values of a Jewish and Democratic S&iiedies in the Basic Law:
Human Dignity and Liberty Suprg Karp, ‘Several Questions on Human Dignity
under the Basic Law: Human Dignity and Libertstiprg at p. 145; D. Dorner,
‘Between Equality and Human Dignity§hamgar BooKArticles, vol. 1, 2003) 9).
This dispute was decided by the Supreme Couvtamement for Quality Government
in Israel v. Knessdb1], at para. 40 of my opinion. It was held tHas tight to human
dignity includes the right to equality, in so farthis right is closely and objectively
connected with human dignity (sdxd [51], at para. 33). It should be noted that the
right to equality is not an ‘implied’ constitutioln@ght: it is not recognized outside the
rights expressly provided in the Basic Law. Thérig equality is an integral part of
the right to human dignity. Recognition of the ditnsional aspect of equality derives
from the constitutional interpretation of the righthuman dignity. This right to
human dignity is expressly recognized in the Basw. Notwithstanding, not all
aspects of equality that would have been inclutiad,it been recognized as an
independent right that stands on its own, are dexuwithin the framework of human
dignity. Only those aspects of equality that aosely and objectively connected to
human dignity are included within the frameworktod right to human dignity.
40. Does the right of the Israeli spouse to hafaeraly unit in Israel, by virtue of
equality with the right of other Israeli coupleshiave a family unit in Israel,
constitute a part of the right of the Israeli spotshuman dignity? The answer is yes.
Both the protection of the family unit in Israehdathe protection of the equality of
this family unit with the family units of other keli couples, fall within the essence of
human dignity. The prohibition of discriminationaagst one spouse with regard to
having his family unit in Israel as compared witlother spouse is a part of the
protection of the human dignity of the spouse wiitess that discrimination.
E. Does the Citizenship and Entry into Israel Law atela constitutional right?
(1) The problem



41. The right to human dignity grants every Israpluse a constitutional right to
have his family life in Israel, thereby enjoyinguadjty with other Israeli spouses.
Does the Citizenship and Entry into Israel Law atelthis right of the Israeli spouse?
The Basic Law: Human Dignity and Liberty providaatt‘One may not violate a
person’s dignity in as much as he is a human bém@). Only if the Citizenship and
Entry into Israel Law violates human dignity doesoastitutional question arise in
this case. Against this background, the questiovhisther the right of the Israeli
spouse to family life is violated by the provisiarfshe Citizenship and Entry into
Israel Law, and whether this law violates the righthe Israeli spouse to equality.
Let us examine each of the questions separately.
(2) The violation of the right to family life
(a) The injury to the Israeli spouse

42. Human dignity as a constitutional right extetalthe right of an Israeli to

establish a family unit and realize it in Israebd3 the Citizenship and Entry into
Israel Law violate this right? Certainly the Citihip and Entry into Israel Law does
not prevent the Israeli spouse from marrying theusp in the territories. The freedom
to marry is maintained. Moreover, usually the IBrsygouse is not prevented from
moving to the territories (‘Every person is freddave Israel:’ s. 6(a) of the Basic
Law: Human Dignity and Liberty). Thus he is entitl®f course, to realize his right to
have the family unit outside Israel. | assume —huiiit having had all the details
submitted to us in this regard — that in most calsedsraeli spouse will receive a

permit from the military commander to enter theiteries. With regard to the
Palestinian authorities, we have not been toldttiet present any difficulties in this
regard. It follows that the main question beforesuthe question of realizing the life
of the family unit in Israel. It concerns s. 2 bétCitizenship and Entry into Israel

Law, which states:

‘2. Aslong as this law is valid, notwithstamgl what is stated in any law

including section 7 of the Citizenship Law, the Mier of the Interior shall

not grant citizenship under the Citizenship Lavate@sident of an area nor
shall he give him a licence to reside in Israelarmttie Entry into Israel Law,

and the area commander shall not give a resideafbassaid a permit to stay
in Israel under the security legislation in theaare

Does this section violate the constitutional righthe Israeli spouse to have a
family life and to realize it in Israel?

43. My answer to this question is yes. The righthef spouse to form a family unit
is seriously violated if he is not allowed to fothis family unit in Israel. The right to
have the family unit is the right to realize thenfly unit in the country of the Israeli
spouse. That is where his home is, that is wheredst of his family is, that is where
his community is. That is where his historical,tatdl and social roots are. The
family unit does not exist in a vacuum. It livesairspecific time and place. The law
violates this right. Indeed, it is the right of tiseaeli spouse that his family should
live with him in Israel; it is his right to planbé family roots in the soil of his country;
it is his right that his child will grow up, be echted and become an Israeli in Israel.
In Stamka v. Minister of Interid24] the Supreme Court did not say to Israel Stamk
‘Why are you complaining? Your right to have a famuinit with your non-Jewish
wife can be realized in the country of the wifelieTcourt recognized the right of
‘family members to live together in the place ddittchoice’ (bid. [24], at p. 787).
That is how a civilized state behaves. This rightiolated by the Citizenship and
Entry into Israel Law. Indeed, s. 2 of the CitizZeipsand Entry into Israel Law



violates the right of the Israeli spouse to reahtimefamily life in Israel. When the
foreign spouse is in the territories, he is pregdritom entering Israel. The area

commander is not authorized to give the spouseraip® stay in Israel. The
Minister of the Interior is not authorized to gikien a licence to enter Israel. None go
out and none come in. The family unit is injured.

(b) The injury to the Israeli minor

44. A similar injury befalls the child of the Istagpouse, in so far as he is himself
an Israeli (i.e., that his Israeli parent is azeti or resident, and the minor lives with
him). This minor cannot live with his second parenisrael. He must decide to
remain with his Israeli parent in Israel or to gdiis other parent in the territories.
This is a heartrending decision according to eveeyand it seriously injures the
Israeli minor. It also injures the Israeli pardhthe minor is not Israeli and he is
living with one of his parents in the territoriése Citizenship and Entry into Israel

Law recognizes (see s. 3A of the law) the possjtali giving him — but not the
parent with whom the minor lives in the territoriesa permit to enter and a licence
to stay in Israel (while distinguishing between orgup to the age of 14 and minors
over the age of 14). Even in this case a heartngndiécision must be made, which is

based on the assumption that the family unit do¢dive together in Israel.

45. Thus we see that the right of the Israeli spausl the Israeli child to realize
family life in Israel with the foreign spouse ilated. Their right to dignity is
violated. In view of these violations caused by @egzenship and Entry into Israel
Law to the human dignity of the Israeli spouse,mest turn to the second stage of
constitutional scrutiny, which is the stage of lin@tations clause. Before we do so,
let us consider whether the Citizenship and Emity israel Law violates an
additional aspect of human dignity, namely thetrigfithe Israeli spouse to equality.
Let us turn now to examine this question.
(3) The violation of the right to equality
(a) The nature of the violation
46. Human dignity as a constitutional right alsteexs to the right of the Israeli
spouse to equality. Does the Citizenship and Entoylsrael Law violate this aspect
of human dignity? My answer to this question is. yiés law violates the ability of
Israelis who marry spouses who are Palestiniangliv the territories to realize their
right to family life in Israel. Who are these Idia@ The vast majority of the Israelis
who marry Palestinians living in the territorieg #rabs who are citizens or residents
of Israel. The focus of the violation caused byldwe is therefore Israeli Arabs.
Admittedly, Israelis who are not Arabs are alsoailtmiwed to live in Israel together
with Palestinian spouses who are residents ofetiigdries. But the number of these
is negligible. The conclusion is that the Citizepsind Entry into Israel Lawe facto
restricts the right of Israeli Arabs, and only Era@\rabs, to realize their right to
family life. The number of these cases is many shods. From the figures given to
us it appears that between 1993-2001, before thergment adopted the new policy
(on 15 February 2002) and before the CitizenshgpEmiry into Israel Law was
originally enacted (on 6 August 2003), more thasiegin thousand applications for
family reunifications with Arab spouses from theiteries were granted in the sense
that the spouses from the territories received fisrtm stay or licences to live in
Israel. This is a significant percentage of all #rab spouses who married in Israel in
those years. My conclusion is, therefore, thatGhizenship and Entry into Israel
Law results in depriving thousands of Arabs — anly &rabs — who are citizens of
Israel of the possibility of realizing their rigtat family life. A law that has this result



is a discriminatory law. A law that causes an ipjiimat focuses almost exclusively on
the Arab citizens of Israel violates equality.

(b) Prohibited discrimination or permitted distinction

47. Against this argument, the State raises twaslof defence. Thigst line of the
State’s defence is the argument that the differamtiee outcome between the Jewish
Israeli couple and the Arab Israeli couple is noihiited discrimination but a
permitted distinction. This argument is based andlassic (Aristotelian) definition of
discrimination. According to this, prohibited disomation is treating equals
differently and treating persons who are differemally (see HCJ 678/88far
Veradim v. Minister of Financg’ 0], at p. 507). According to this approach, difya
is explained on the basis of a conception of relegaThis was discussed by Justice
S. Agranat:

‘In this context, the concept of “equality” theredameans “relevant equality,”
and it requires, with regard to the purpose underugsion, “equality of
treatment” for those persons in this state. By iastt it will be a permitted
distinction if the different treatment of differepe¢rsons derives from their
being, for the purpose of the treatment, in a sthtelevant inequality, just as it
will be discrimination if it derives from their brgg in a state of inequality that is
not relevant to the purpose of the treatment’ (B6@Boronovski v. Chief
Rabbis[71], at p. 35).
According to this approach, equality does not regjidentical treatment. Not
every distinction constitutes discrimination. ‘Egtyabetween persons who are not
equal is sometimes merely an absurdity’ (Justic®rTin Avitan v. Israel Land
Administration[37], at p. 299). Sometimes, ‘in order to achiegaadity, one must act
by treating people differently’ (HCJ 246/&krech Eretz Association v. Broadcasting
Authority[72], at p. 11 {30); ‘discrimination is, of course, a distinction betwn
persons or between matters for irrelevant reagduastice M. Cheshin in HCJ
6051/95Recanat v. National Labour CoJit3], at p. 311). Indeed, ‘the principle of
equality does not rule out different laws for difat people. The principle of equality
demands that the existence of a law that makesclisins is justified by the type and
nature of the matter. The principle of equalityusmes the existence of objective
reasons that justify a difference’ (HCJ 1703@2\.L. Freight Airlines Ltd v. Prime
Minister[74], at p. 236; see alddl-Al Israel Airlines Ltd v. Danielowiti5], at p.
779 {519}).

48. Against the background of this classic defimitof equality, the state argues
that the law’s violation only of the right of Ista@rab spouses to family life is based
on a relevant difference. This difference is thaydhe Arab Israeli spouses wish to
bring into Israel spouses who constitute a secusky when they request to bring
into Israel their Arab spouses from the territari@scording to the State, ‘there is an
objective justification that is based on the prefesal assessment of the security
establishment concerning the risk to Israeli citzand residents in view of the
patterns of how residents of the territories haaeoine residents in Israel by virtue of
marriage during the active armed conflict (paraobthe closing arguments of
February 2006).
49. Indeed, the law would support the state ifG@itezenship and Entry into Israel
Law provided that an Israeli spouse (whether Jewishrab) is not entitled to realize
family life in Israel where the foreign spouse @m@s a security risk. In such a case, a
difference would be createde factg between the Jewish-Israeli spouses (whose right
to realize married life would not be violated by thhw) and the Arab Israeli spouses



(who would be prevented from realizing their matrie in Israel with their Arab
spouses from the territories who constitute a sgcuask). Notwithstanding, this
difference would be relevant to achieving the psgonderlying the arrangement.

50. The provisions of the Citizenship and Entryilgrael Law say otherwise. The
law does not prohibit the entry into Israel of asge who presents a danger to
security. The law prohibits the entry into Israkkwery Palestinian spouse from the
territories, whether he presents a security daogeot. The State did not argue
before us that of the sixteen thousand spousesthierterritories who entered Israel
in order to realize family life in Israel, all orast or even a significant number
constitute a security risk. The State argued beafsrnat the number of spouses who
constitute a security risk and who are known toStede is small. It is clear, therefore,
that even according to the State’s argument, midsieospouses from the territories,
whose entry into Israel is being requested by tiseareli spouses, do not constitute a
security risk. The distinction on which the Citisip and Entry into Israel Law is
based is therefore not the distinction betweerigteeli spouses who wish to bring
into Israel foreign spouses that constitute a sgcusk and Israeli spouses who wish
to bring into Israel foreign spouses who do notstibute a security risk. Such a
distinction — even if in practice it leads to art@ame that distinguishes between
Jewish Israeli spouses and Arab Israeli spouses relgvant, and its consequences
do not involve a violation of equality (discrimima). But the Citizenship and Entry
into Israel Law is based on a different distinctiand that is the distinction between
foreign spouses of Israelis who are Palestiniaidleess of the territories, and foreign
spouses of Israelis who are not. This distinct®onat based on the security risk
presented by the Palestinian spouse from the sirez even if there is no
information with regard to the risk that he preseand even were it provel facto
that he presents no danger, his entry into Issggtahibited. My conclusion is,
therefore, that the serious violation of the redlan of the right of Israeli Arab
spouses — and them alone — caused by the Citizeasli Entry into Israel Law is
not based on a relevant distinction.

(c) The violation of equality in the absence of anntiten to discriminate

51. The state’secondine of defence is the argument that the purposbefaw
was not to discriminate between Jewish-Israeli spe@nd Arab-Israeli spouses. The
purpose of the law is merely a security one. It naisdesigned to create a difference
between Jewish-Israeli spouses and Arab-Israelisg® This argument cannot stand.
We accept that the purpose of the Citizenship arndyEnto Israel Law is a security
one, and that it does not conceal any intentiaigoriminate against the Arab-Israeli
spouse as compared with the Jewish-Israeli spdletevithstanding, the absence of
an intention to discriminate has no effect on tkistence of the discrimination.
Indeed, it is an established case law principlé wegard to the rules of equality that
the violation of equality (or discrimination) is thexamined merely in accordance
with the purpose of the allegedly discriminatorymoAccording to the law accepted
in Israel, the violation of equality (or discrimii@n) is examined also according to
the unintended impact resulting from it ($¢&vo v. National Labour Couf83], at p.
759 {149}, ElI-Al Israel Airlines Ltd v. Danielowits5], at p. 759 {487}). A golden
thread that runs through the case law of the Supi@aurt is the outlook that
‘discrimination is wrong even when there is no imiten to discriminate’ (Justice E.
Mazza inlsrael Women’s Network v. Government of Isf&él], at 524 {450}); ‘the
principle of equality looks to the outcome; no reatiow pure and innocent a
person’s intention, if the outcome resulting frorm &ction is a discriminatory
outcome, his act will be declared va initio’ (Justice M. Cheshin itsrael



Women’s Network v. Minister of Labour and Socidhit$ [35], at p. 654; see also
Nof v. Ministry of Defencfb4], at p. 463 {19};Miller v. Minister of Defenc¢67], at
p. 116 {200}); ‘the question is not merely whatl® motivation of the decision-
makers; the question is also what is the outconteentlecision. The decision is
improper, not only when the motivation is to viel&quality, but also when there is
another motivation, but equality is violatdd facto (Poraz v. Mayor of Tel-Aviv-
Jaffa[32], at p. 333). | discussed in one case, wheead:

‘The existence or absence of discrimination is mheteed,inter alia, in

accordance with the effect that a piece of legmhaaichievesle facto..
Therefore a law whose wording is “neutral” may lscdminatory if its effect
is discriminatory. Indeed, discrimination may bententional... Even if the
purpose of a legal norm is not to create discritnoma if discrimination is

createdde factg the norm is tainted with discrimination’ (HCJ 1092 Bavli v.
Great Rabbinical Courf75], at pp. 241-242; see alkadan v. Israel Land
Administration[38], at p. 279).

In Supreme Monitoring Committee for Arab Affairs iratd v. Prime Ministef41]
| added:

‘... prohibited discrimination may also occur withaurty discriminatory
intention or motive on the part of the persons timgathe discriminatory norm.
Where discrimination is concerned, the discriminatmitcome is sufficient.
When the implementation of the norm created byathtbority, which may have
been formulated without any discriminatory intdagds to a result that is
unequal and discriminatory, the norm is likely todet aside because of the
discrimination that taints it. Discrimination istraetermined solely according
to thought and intention of the creator of the distatory norm. It is
determined also in accordance with the effectiti@sde facto.. The test for
the existence of discrimination is an objective teat focuses on the outcome
of realizing the norm that is under scrutiny. Ih limited to the subjective
thinking of the creator of the norm. The quest®not whether there is an
intention to discriminate against one group or hantThe question is what is

the final outcome that is created in terms of ihga reality’ (bid. [41], at

para. 18 of my opinion).

In the case before us, the impact of the Citizgnahd Entry into Israel Law is
solely to restrict the right of Arab citizens amsidents of Israel to family life. This is
a discriminatory outcome. This discrimination i¢ based on a relevant distinction. If

we accept it, ‘we will carry out a serious act efaimination, and we see no proper
purpose for the actper Justice M. Cheshin iStamka v. Minister of Interid4], at
p. 759; see also the remarks of Justice A. ProgaediCJ 2597/9®Rodriguez-
Tushbeim v. Minister of Interigi76], at pp. 450-451). The conclusion is that te |
violates the constitutional right to equality.
(d) Lawful violation of equality

52. Naturally, the discriminatory result vis-a-te Arab-Israeli spouse that is
caused by the Citizenship and Entry into Israel lda&s not automatically lead to the
conclusion that the law is unconstitutional. Thare many constitutional violations of

rights protected under the Basic Laws. This camsbihality exists notwithstanding
the violation of human rights. It becomes possihlesatisfying the conditions of the
limitations clause. This is the law with regardatbhuman rights. It is also the law
with regard to the right to realize family life israel. It is also the law with regard to
the right to equality. Not every violation of eqiyal— i.e., not every act of



discrimination — is unconstitutional. There are stitational acts of discrimination.
These are those acts of discrimination that satisfyrequirements of the limitations
clause. | discussed this in one case:

‘Within the sphere of the right to equality, thdesdistinction is no longer
between equality or a distinction (which are laywfd discrimination (which
is unlawful). Now we must distinguish between tight of equality and the
constitutional possibility of violating this righthen the requirements of the
limitations clause are satisfied. In such circumeés, the executive act is
discriminatory: it does not involve a distinctiondait violates equality.
Notwithstanding, the discrimination is proper, bhesmit befits the values of the
State, it is for a proper purpose, and the violatibequality is not excessive’
(HCJ 3434/96Hoffnung v. Knesset Speal@&r], at p. 67).
And in another case | added:

‘... the right to equality, like all other human righis not an “absolute” right. It
is of a “relative” nature. This relativity is refied in the possibility of violating
it lawfully, if the conditions of the limitationdause are satisfiedSupreme
Monitoring Committee for Arab Affairs in IsraelRrime Minister[41], at para.
22 of my opinion).
Thus we see that the response of the state witliraddg the security risk presented
by the foreign spouse who wishes to realize hislfanmit with the Arab-Israeli
spouse is a response that is not capable of riddm@itizenship and Entry into Israel
Law of its discriminatory nature. The law violatég right of the Arab-Israeli spouse
to equality. Notwithstanding, the state can stidlka the argument that this violation
of equality — as well as the violation of the rigtitthe Israeli spouse to realize his
family life in Israel — is constitutional, sincegatisfies the requirements of the
limitations clause. Nonetheless, we ought to urtdatsthe effect and ‘geometric’
position of the state’s argument. Its effect istootid the Citizenship and Entry into
Israel Law of its discriminatory nature. Its pasitiin the first stage of the
constitutional scrutiny is therefore ineffectiveedpite this, the state may still make
the argument — the validity of which we must exaenir that this discrimination is
lawful, since it satisfies the requirements of lihgtations clause. The proper position
of this claim is in the second stage of the couatihal scrutiny. Let us now turn to
this scrutiny, both with regard to the violationtbé right of the Israeli spouse to
realize his family life in Israel, and with regaaithe violation of his right to equality.

F. Stages of the constitutional scrutiny:I® the violation of the constitutional right
lawful?

(1) The purpose, importance and elements of the limoitatclause
(a) The transition from the stage of the violationha# tight to the stage of
justifying the violation
53. We have reached the conclusion that the Cglaprand Entry into Israel Law
violates the human dignity of the Israeli spoudéss violation is two-foldFirst, the
law violates the right of the Israeli spouse tdizeshis family life in Israelsecond
the law violates the right of the Arab-Israeli speuo realize his right to family life in
Israel by virtue of the principle of equality. Tlienclusion is serious, but it is not
fatal to the validity of the law. It does not foldrom it that the Citizenship and Entry
into Israel Law is not constitutional. Notwithstamgl, the constitutionality of the law
is in doubt, since a constitutional human rightiddated. Now we must turn to the
justification stage. It must be shown that theatioin of the constitutional right is
lawful. We have found that it is not possible topsthe constitutional scrutiny at the



first stage (has a constitutional right been vedi&), and we must turn to the second
stage of constitutional scrutiny (is the breacthefright lawful?). Indeed, there are
many laws that violate constitutional human rightghout being unconstitutional
(seeDesign 22 Shark Deluxe Furniture Ltd v. DirectorS#bbath Work Permits
Department, Ministry of Labour and Social Affajisl], at para. 11 of the judgment).
This is because there are constitutional reas@iguktify the violation. These
reasons are enshrined in the limitations clauseseSf these clauses are enshrined
in the express language of the Basic Law, and soméhe product of case law (see
Hoffnung v. Knesset Speak@&r], at pp. 70, 75, 76; EA 92/03ofaz v. Chairman of
the Central Elections Committee for the Sixteenikdse{78], at p. 811; see also the
decision in LCA 9041/08mrei Hayyim Registered Society v. Wig38l). Moreover,
usually the right does not include its own spelomitations clause. In such
circumstances, that right will be subject to thaegal limitations clause that provides
the conditions for a violation of all the provisgm that Basic Law, whether it is a
statutory limitations clause or a judicial limitaris clause (see A. Barak,Judge in a
Democracy(2004), at p. 350). But sometimes a specific ltniins clause is provided,
and this stipulates the conditions for the violatad a specific right or constitutional
provision. In these circumstances, the right orstitutional provision is subject to
several limitations clauses simultaneously. Thihécase because a violation of a
right of this kind requires both the conditiongtloé specific limitations clause and the
conditions of the general limitations clause teshgsfied. In the petitions before us,
what is relevant is the general limitations claps®vided in the Basic Law: Human
Dignity and Liberty. Let us now move on to an exaation of this.

(b) The general limitations clause in the Basic Lawntéun Dignity and Liberty

54. The general limitations clause in the Basic LAwman Dignity and Liberty is
provided in s. 8 of the Basic Law:

Violation of 8, The rights under this Basic Law may only

rights be violated by a law that befits the values of the
State of Israel, is intended for a proper purpose,
and to an extent that is not excessive, or in
accordance with a law as aforesaid by virtue of an
express authorization therein.’

Similar provisions exist in comparative law (seé sf the Canadian Charter of
Rights and Freedoms; s. 36 of the Constitutionafts Africa; art. 29 of the
Universal Declaration of Human Rights). A limitat®clause has a two-fold purpose:
on the one handt guarantees that the human rights providetiénBasic Law may
only be violated when the conditions provided tiresze satisfiedOn the other
hand it guarantees that if the conditions provideddireare satisfied, the violation of
the human rights provided therein is constitutiqisaeDesign 22 Shark Deluxe
Furniture Ltd v. Director of Sabbath Work Permitefartment, Ministry of Labour
and Social Affairg14], at para. 11 of the judgment; HCJ 9333Giel v.
Government of IsragB0], at p. 17Gaza Coast Local Council v. Knesgg} at p.
545).
(c) The centrality of the limitations clause in the stitutional structure

55. The limitations clause is a central elememunconstitutional structure (see
D.M. Beatty,The Ultimate Rule of La{2004)). It reflects the idea that the
constitutional validity of human rights is basedamoverall balance between the
rights of the individual and the needs of societyaavhole (United Mizrahi Bank Ltd
v. Migdal Cooperative Villagg7], at p. 433]jsrael Investment Managers Association



v. Minister of Financg8], at p. 384Design 22 Shark Deluxe Furniture Ltd v.
Director of Sabbath Work Permits Department, Minyigif Labour and Social Affairs
[14], at para. 11 of the judgment). ‘It is the flookd on which the constitutional
balance between society as a whole and the indiVidbased’ Movement for
Quality Government in Israel v. Knes§gt], at para. 45 of my opinion). The
limitations clause reflects the idea that humahtdgre not absolute; that they are
relative; that it is possible to violate the rigtitone individual in order to uphold the
right of another individual; that it is possiblevimlate the right of the individual in
order to uphold a right belonging to society ash@l. This was discussed by my
colleague, Justice A. Procaccia:

‘The limitations clause reflects a balance betwienconstitutional interests
reflected in the basic rights and the needs redtent the legislation under
scrutiny. The basic rights, even though they apgesue rights of a
constitutional nature, are not absolute, but thresedrom a reality that requires
balances to be struck between the duty to uphgbiitant rights of the
individual and the need to provide a solution teeotworthy interests, whether
of an individual or of the public. Finding a harniaus arrangement between all
these interests is a condition for a proper sdiéeablnd for preserving a proper
constitutional system... the limitations clause igmued to delineate the
boundaries within which primary legislation of tkeesset can be enacted even
where it contains a violation of human rights, pded that this violation is
found in the proper sphere of the balances betweeprotection of the right
and the need to achieve other important purposgstk involved in violating
it (LCA 3145/99Bank Leumi of Israel Ltd v. Haz§®1], at p. 405).

Indeed, ‘the existence of human rights assumesxistence of society and the
existence of restrictions on the free will of thdividual’ (Movement for Quality
Government in Israel v. Knesgbt], at para. 45 of my opinion).

56. The Basic Law: Human Dignity and Liberty givgesonstitutional status to
several rights. They are defined in broad term&ifflnording is open. The scope of
the application of each one of the rights is ndinited. The boundaries of each right
will be determined in accordance with its consimiél interpretation. This
interpretation will determine the boundary betwésnvarious rights. It will also
determine the areas where several constitutioglatsiapply and the relationship
between them. A change in the scope of applicatidhe constitutional rights
requires a constitutional change. It is possibléddhis only by means of a Basic Law
(seeUnited Mizrahi Bank Ltd v. Migdal Cooperative Viia[7], at p. 407; HCJ
4676/94Meatreal Ltd v. Kness¢B2], at p. 27; HCJ 212/08erut National Movement
v. Chairman of Central Elections Commit{&8], at pp. 755-756; HCJ 1384/9&ni
v. Prime Ministe[84]). In all of these the limitations clause hasapplication. It
does not determine the scope of the constitutinglats. Its role is different. It
constitutes a part of the Basic Laws themselveas jtarstatus is constitutional. It is
intended to uphold the constitutional validity efimary legislation that violates
constitutional human rights. It is a constitutionaibrella that provides constitutional
protection to ‘ordinary’ pieces of legislation thablate human rights. Indeed, the role
of the limitations clause is not to be found in thalm of the scope of the
constitutional right. The limitations clause does give constitutional validity to
ordinary legislation that seeks to change the sobplee constitutional right. Ordinary
legislation cannot determine that a certain matters not fall within the scope of the
constitutional right. The limitations clause actsidifferent sphere. Its field of
operations is that of ordinary law (as opposeditustitutional law). Ordinary law



cannot change human rights. Notwithstanding, iwsihcludes a comprehensive set
of laws that are created by the organs of the Sthiese laws sometimes realize
human rights, and in doing so they violate othgnts. Sometimes they are intended
to achieve the interests of society as a whole,jmudding so they violate the rights of
the individual. The limitations clause is intendedjive constitutional validity to
violations caused by the ordinary law to constitél human rights. Thus it also
determines the extent of the realization of contihal human rights. Indeed, the role
of the limitations clause is to determine the validf ordinary legislation that
violates human rights. The sphere of activity @& limitations clause is the scope of
the constitutional right and the limits of its ajgption. The activity of the limitations
clause is the realization of the constitutionahtigy means of the ordinary laws and
the degree to which it is protected.

57. The limitations clause is an integral parthaf Basic Law: Human Dignity and
Liberty. The human right and the constitutionabfithe violation of that right are
derived from the Basic Law itself. Both the humayhts and the limitations clause
should be interpreted in accordance with the basnciples and basic purposes of the
Basic Law (ss. 1 and 1A of the Basic Law). | disadsthis inUnited Mizrahi Bank
Ltd v. Migdal Cooperative Villagg’], where | said:
‘The constitutional right and its lawful violatiaterive from a common
source... both the constitutional right and the landn on it are subject to the
basic principle on which the Basic Law: Human Digrand Liberty (s. 1) and
its purposes (ss. 1A and 2) are builhid. [7], at p. 433).
Indeed, human rights and the possibility of vialgtthem derive from the same
source. They reflect the same values. Admittediynén rights are not absolute. It is
possible to restrict their realization. But there lmits to the restriction of the
realization of human rights (see HCJ 164¢hterm Ltd v. Minister of Finand85],
at p. 347 {71};Design 22 Shark Deluxe Furniture Ltd v. DirectorSzbbath Work
Permits Department, Ministry of Labour and Sociffbis [14], at para. 11Gaza

Coast Local Council v. Knesdéf, at p. 545). These limits are enshrined in the
limitations clause.

58. The restrictions on the realization of consititual human rights are of various
kinds. One of the accepted and well-known kindsaitsonal security and public
safety. These are public interests that justifysiagion that contains restrictions on
human rights. ‘Indeed, security is a fundamentidlezan our society. Without
security, it is not possible to protect human rght (Justice D. Dorner in HCJ

5627/02Saif v. Government Press Offi@6], at p. 76 {197}). | discussed this in one
case:

‘A constitution is not a recipe for suicide, andgikrights are not a platform for
national destruction... civil rights derive nourishmi&om the existence of the
State, and they should not become a means of hgrapout its destruction’
(EA 2/84Neiman v. Chairman of Elections Committee for Hidvé&Knesset
[87], at p. 310 {161}).
And in another case | said:

‘There is no alternative — in a freedom and segws#teking democracy — to

balancing liberty and dignity against security. Hamrights must not become a

tool for denying public and national security. Véguire a balance — a delicate
and difficult balance — between the liberty andnitig of the individual and
national security and public security’ (CrimFH 70@BA v. Minister of



Defencg88], at 724; see alsajuri v. IDF Commander in West Bafi, at p.
383 {120}).
Indeed, ‘human rights are not a prescription faramal destruction’ Conterm Ltd
v. Minister of Financg85], at p. 347 {71}). ‘The needs of society atslnational
goals may allow a violation of human right&gza Coast Local Council v. Knesset
[6], at para. 59). It is possible to violate thghti of an Arab-Israeli spouse to realize
his family life in Israel, and it is possible tasdriminate against him if security needs
justify this. For this purpose, the law containthg violation must satisfy the
conditions of the limitations clause. Let us nowntto examine these conditions.

(d) Theconditions of the limitations clause

59. The limitations clause provides four conditigritech must all be satisfied in
order to allow a constitutional violation of a humraght provided in the Basic Law:
Human Dignity and Liberty. The four conditions af&) the violation of human rights
should be enshrined ‘in a law... or in accordancéwaitaw... by virtue of an express
authorization therein;’ (b) the violating law shddde one that ‘befits the values of the
State of Israel;’ (c) the violating law should lxténded for a proper purpose;’ (d) the
law should violate the constitutional human rigtan extent that is not excessive.’
Everyone agrees that the first condition is sa&tkfn the petitions before us. We have
not heard any argument with regard to the seconditon, and | will leave it
undecided. Aspects of it will be considered witttie framework of the third (‘proper
purpose’) and fourth (‘to an extent that is notessive’) conditions. These two
conditions are interrelated. One provides the prppepose, The other provides the
proper means of achieving it. As long as we doknotv what the purpose is and as
long as it has not been established that the pearisas proper one, we cannot know
what are the proper means of realizing it. Let os turn to each of these two
conditions, and let us begin with ‘a proper purpose
(2) ‘Proper purpose’
(a) Determining the ‘purpose’

60. This condition of the limitations clause focsis® the purpose whose
realization justifies a violation of the constitutal right. Therefore it is necessary to
identify the ‘purpose’ of the legislation. It issal necessary to determine whether this

‘purpose’ is a ‘proper’ one. These actions are goee by normative criteria. They
sometimes raise significant difficulties. Thus, éxample, sometimes the question
arises as to how to examine the purpose of a lathids several purposes. In this
regard, it has been held that one should focus®@idminant purpose (sbenahem
v. Minister of Transporfl1], at p. 264). Serious problems also arise wetfard to
determining the level of abstraction of the purpegeere the law has several
purposes at different levels of abstraction. Qoestialso arise with regard to the
criteria for determining the purpose. The questsonwhether the purpose of a piece of
legislation is only its subjective purpose, whiolsudses on the motive that underlies
the legislation; or perhaps the ‘purpose’ of thggdkation is only the objective
purpose, which focuses on the purpose at the tirdeamding the question of
constitutionality; or perhaps the ‘purpose’ is detmed — as it is with regard to the
interpretation of legislation — in accordance withth its objective and subjective
purpose together (séfited Mizrahi Bank Ltd v. Migdal Cooperative Viia[7], at
p. 435). These questions become more intense whigmidicant period of time has
passed between the date of the legislation andatesof determining the
constitutionality. The petitions before us do reuire us to provide an answer to
these questions, if only because of the short tiraehas passed between the date of



enacting the Citizenship and Entry into Israel Laavd the date of determining its
constitutionality.
(b) The ‘proper’ purpose
61. A law that violates a constitutional human tigtust be enacted for a ‘proper
purpose.’ A purpose may be proper in various cdsté¥ith regard to the limitations
clause, whether a purpose is proper is examinddnitite context of the violation of
human rights. | discussed this in one case wheagdt

‘Examining the question whether the purpose is fprdis done within the
context of the violation of the human right thaprstected in the Basic Law.
The question that must be answered is whethepissible to justify the
violation of human rights with the proper purpo$¢he legislation... it follows
that the legislation that violates human rightd gaitisfy the requirement
concerning a “proper purpose” if the purpose of tegislation provides a
sufficient justification for that violation of humaights’ (Gaza Coast Local
Council v. Knessg6], at para. 63 of the majority opinion).
(c) Characteristics of the proper purpose

62. What are the characteristics of the properqaep It has been held that the
purpose of a law that violates human dignity ispgraf it is intended to realize social
purposes that are consistent with the values oftidiie as a whole, and that display
sensitivity to the place of human rights in therallesocial system (sddovement for
Quality Government in Israel v. Knes§gt], at paras. 51 and 52 of my opinion, and
alsoUnited Mizrahi Bank Ltd v. Migdal Cooperative Vid@[7], at p. 434; HCJ
5016/96Horev v. Minister of TranspofB9], at p. 42 {194};0ron v. Knesset Speaker
[10], at p. 662; HCJ 4140/%Superpharm (Israel) Ltd v. Director of Customs and
VAT[90], at p. 100Menahem v. Minister of Transpqftl], at p. 264Gaza Coast
Local Council v. Kness¢8], at p. 801perJustice E. Levy).
(d) The need for realizing the purpose

63. To what degree must the purpose need to bieeddobr it to be ‘proper? The
answer to this question varies in accordance \ghnature of the right that is
violated and the extent of the violation theredhé more important the right that is
violated, and the more serious the violation ofright, the stronger must be the
public interest in order to justify the violatiogper Justice I. Zamir imfzemah v.
Minister of Defencg9], at p. 273 {672}; see als@lenahem v. Minister of Transport
[11], at p. 258Horev v. Minister of TranspofB9], at p. 52 {205}). When the
violation is of a central right — such as a viadatiof human dignity — the purpose
of the violating law will justify the violation ithe purpose seeks to realize a major
social goal, or an urgent social need. It is pdsdimat violations of less central rights
will justify a lower level of need.
(3) ‘To an extent that is not excessive’
(a) Proportionality of the violation

64. The requirement that the purpose of the vioigaw should be a ‘proper’ one
focuses on the purpose of the legislation thatwes the constitutional human rights.
The requirement that the violation of the legislatshall be ‘to an extent that is not
excessive’ focuses on the means that the legistatmse. A law that violates a
constitutional human right is proportionate onlytimaintains a proper relationship
between the proper purpose that the law wishesaiize and the means that it adopts
to realize that purpose. We are dealing with aadestest’ per Justice E. Goldberg in
United Mizrahi Bank Ltd v. Migdal Cooperative Vdi@[7], at p. 574). The main
principle that emerges from this condition of prafmality is that ‘the end does not



justify the means’fer Justice T. Or irfDron v. Knesset Speakidi0], at p. 665).
‘Proper purposes do not justify all meangldvement for Quality Government in
Israel v. Knessdb1], at para. 47 of my opinion). It is not suféait that the purpose

is a ‘proper’ one; the means must also be pradervément for Quality Government
in Israel v. Knessdb1], at para. 57 of my opinion). A proper meana is

proportionate means. A means is proportionateeifidlyv’s violation of the protected
right is to an extent that is not excessive. Indéeel principle of proportionality is
‘intended to prevent an excessive violation ofltherty of the individual. It provides
that the executive measure should be determinegilspig in order to suit the
realization of the purpose. This gives expressiatié principle of the rule of law and

lawful government’ (HCJ 3477/9Ben-Atiya vMinister of Education, Culture and
Sport[91], at p. 12).

(b) Proportionality subtests

65. In Israeli law — following comparative law — attempt has been made to
concretize the requirement of proportionality (feraeli and comparative sources, see
Movement for Quality Government in Israel v. Knefs#], at para. 57 of my
opinion). This concretization ‘is intended to gumstitutional thinking, but not
immobilize it’ (Israel Investment Managers Association v. MinistieFinance[8], at
p. 385; see also P. Craig, ‘Unreasonableness ambRionality in UK Law,’ in E.
Ellis (ed.),The Principle of Proportionality in the Laws of Eye(1999) 85, at p.
99). It has been held that the existence of propmatity is conditional upon
satisfying three subtests simultaneously. The bbbrgebetween the tests is not
precise. Sometimes there is significant overlagvbeh them. The application of the
subtests themselves is influenced by the natutieeo¥iolated right. ‘All three
subtests should... be applied and implemented wiibwa to the nature of the right
whose violation is being considereg@ef Justice D. Dorner itsrael Investment
Managers Association v. Minister of Finan&}, at p. 430). The application of the
subtests is also affected by the degree of thatiwl, and the importance of the
values and interests that the violating law isnde to realize (sedenahem v.
Minister of Transporf11], at p. 280, and also D. Dorner, ‘ProportiotyaliBerinson
Book(vol. 2, 2000) 281, at p. 288). ‘In applying thsttef proportionality, we should
remember that the strength of our scrutiny of tidarity on the grounds of
proportionality will correspond with the strengthtbe violated right or the strength
of the violation of the right’$tamka v. Minister of Interid4], at p. 777). The three
subtests are: the rational connection test (oafipgopriateness test); the least harmful

measure test (or the necessity test); the propaticomeasure test (or the test of
proportionality in the narrow sense).

(4) The first subtest: rational connection
(a) The nature of the rational connection

66. Thefirst test is the ‘rational connection test’ or the ‘appiateness test.” This
requires a rational connection between the propgrgse and the measure chosen.
Rationality is not technical. It sometimes requittes proof of causal relationships,

which are the basis for the rational connectionthk&gard to these connections,
the one hanave do not need absolute certainty that the meagillrachieve the
purpose, bubn the other handve will not be satisfied with a ‘slight and thetical’
possibility Saif v. Government Press Offi@6], at p. 78 {198}). We require the
degree of likelihood that is appropriate, takingpiaccount the nature of the right, the
strength of the violation thereof and the publi@rest that the violation is intended to
realize. ‘We do not require absolute certainty thatmeasure will achieve its



purpose. It is sufficient that there is a seriakslihood of achieving the purpose by
means of the measure that violates the right. Boges of likelihood required will be
determined in accordance with the relative impar¢éaof the right that is violated and
the purpose of the violationpér Justice Dorner itsrael Investment Managers
Association v. Minister of Finand8], at p. 420): thus, for example, 8tamka v.
Minister of Interior[24] we considered the policy of the Ministry bgtinterior,
according to which a foreign spouse was requirdddee Israel until the application
of the Israeli spouse to regulate the status ofdteign spouse was considered on its
merits. The court held that this policy was disgndionate. With regard to the
rational connection test, Justice M. Cheshin said:

‘The Ministry of the Interior has not furnished wgh any relevant statistics,

either with regard to the number of fictitious mages or with regard to the
ratio between these and all the marriages betwsrarli citizens and non-
Jewish foreigners. Let us assume that we are spgakia fictitious marriage in

one out of every ten cases. Can we find a ratioohection between the

measure and the purpose? Is it a proper ratiomadezxtion that nine persons
should suffer because of onef®id. [24], at p. 778).

(b) Finding a basis for the rational connection

67. Sometimes the court requests that the ‘soacasT (or the ‘constitutional
facts’) that indicate the rational connection skidag presented to it (semited
Mizrahi Bank Ltd v. Migdal Cooperative Villagé], at p. 439, and also A. Lamer,
‘Canada’s Legal Revolution: Judging in the Agelad Charter of Rights,” 2Br. L.
Rev.579 (1994), at p. 581). Often —

‘An examination is required of the social realityat the law is seeking to
change. What characterizes these cases is thasskeesment of the
correspondence or the rational connection liesléwge extent in the realm of
predicting the future. These are cases in whictethee several variables that
can affect the final correspondence between thesuneand the purpose and
the rational connection between them. The apprtgméss or the rational
connection are then examined in accordance withréseilts test” (Movement

for Quality Government in Israel v. Knes§gt], at para. 58 of my opinion).

In many cases it is possible to base the ratiomahection on experience and
common sense. On this basis, it is possible to gshatthe legislation is not arbitrary,
but based on rational considerations. The merehatthe factual assumptions and
social assessments are not realized over the geassnot necessarily lead to the
conclusion that the measure chosen, when it wasechavas irrational.
Notwithstanding, a measure that was rational atithe of the legislation may
become irrational in the course of time.
(5) The second subtest: the least harmful measure
(a) The necessity test
68. Thesecondsubtest of the proportionality of the violatiorthe ‘least harmful
measure test’ or ‘the necessity test.” The assumjsi that thdirst subtest recognizes
several measures that satisfy the rational cormebtigtween the proper purpose and
the measure chosen. Of these measures, the méastLiesast violates the human
right should be chosen. According to this tess required that the violating law does
not violate the constitutional right more than ecessary in order to achieve the
proper purpose (sédenahem v. Minister of Transpqftl], at p. 279; HCJ 6226/01
Indor v. Mayor of Jerusaleif®2], at p. 164). ‘The legislative measure can be
compared to a ladder, which the legislator climberder to achieve the legislative



purpose. The legislator must stop at the rung oichwe legislative purpose is
achieved and on which the violation of the humahtris the least’lrael Investment
Managers Association v. Minister of Finarn&}, at p. 385; see alddnited Mizrahi
Bank Ltd v. Migdal Cooperative Villagé], at p. 414). The obligation to choose the
least harmful measure does not amount to the dldigéo choose the measure that is
absolutely the least harmful. The obligation ishoose, of the reasonable options
that are available, the least harmful. One musetbes compare the rational
possibilities, and choose the possibility thathi@ concrete circumstances, is capable
of achieving the proper purposes with a minimalation of human rights. ‘The
Knesset is not required to choose, on any termsatady price, the measure that
allows the achievement of the purpose without wiotathe right at all or the measure
that violates the right to the smallest degreerJustice Dorner ihsrael Investment
Managers Association v. Minister of Finan&}, at p. 420Menahem v. Minister of
Transport[11], at p. 280; see al$®. v. Sharp§215]). A balance must always be
made between the purpose and the objective; thenspavailable must always be
considered (selsrael Investment Managers Association v. MinistieFinance[8], at
p. 388); the nature of the right being violated hal&ays be considered (see HCJ
490/97Tenufa Manpower Services and Holdings Ltd v. Ménist Labour and Social
Affairs [93], at p. 454Stamka v. Minister of Interid24], at p. 782). The degree of
the violation must always be considered, as mespthipose that the chosen measure
seeks to achieve.

(b) Individual consideration

69. The need to adopt the least harmful measuea pitevents the use of a blanket
prohibition. The reason for this is that in mangesthe use of an individual
examination achieves the proper purpose by emplayimeasure that violates the
human right to a lesser degree. This principlecepted in the case law of the
Supreme Court (seégen-Atiya vMinister of Education, Culture and Spg¢#tl], at p.
15; Stamka v. Minister of Interid24], at p. 779). In one case we considered akiefan
prohibition against candidates over the age ofyfive joining the ranks of the
police. It was held that this arrangement did @is$y the requirement of adopting
the least harmful measure in the proportionalisf.ttn my opinion | said that:

‘...the employer will find it difficult to satisfy tl “least possible harm test” if
he does not have substantial reasons to show wimdasmdual examination

will prevent the attainment of the proper purpdss he wishes to achieve’
(HCJ 6778/9Association for Civil Rights in Israel v. Ministef Public
Security[94], at p. 367 {11}).

In another case, a provision that press cards wuatithe given to Palestinian
journalists was disqualified. In her opinion, JostD. Dorner said:

‘A refusal to give a press badge without any exatigm of the individual case,

because of the danger inherent in all Palestimamglists who are residents of
Judaea and Samaria — including those entitled tier @md work in Israel — is
the most prejudicial measure possible. This measwseongly prejudicial to
the interest of a free press, and could be preddntendividual security checks

that are justified in order to mitigate the indiwa security risk presented by the
residents of Judaea and Samaria, in so far assstisk exists with regard to
residents who have successfully undergone the shreckiired in order to

receive permits to enter and work in Isra8laif v. Government Press Office

[86], at p. 77 {198}).



Naturally, there may be cases in which the indigldionsideration will not realize
the proper purpose of the law, and a blanket pratibshould be adopted.
Notwithstanding, before reaching this conclusior,must be persuaded, on the basis
of proper figures, that there is no alternativéhi blanket prohibition. Sometimes the
choice of the blanket prohibition results from dufiee to determine the form of the
individual consideration and not because such aideration is ineffective. In
Stamka v. Minister of Interid4], Justice M. Cheshin held — with regard to the
policy of the Ministry of the Interior that requde¢he foreign spouse who was staying
in Israel to leave it for a period until his apgliion for a status in Israel was
examined — that:

‘The clear impression is that the weakness in tipesvision of the Ministry of
the Interior was one of the main factors... for theation of the new policy;
and instead of strengthening the effectivenesbketupervision, the Ministry of
the Interior took the easy path of demanding thatforeign spouse leave Israel’
(ibid. [24], at p. 770).

70. A blanket prohibition of a right, which is nmsed on an individual check, is a
measure that raises a suspicion of being disprigpatte. This is the case in our law. It is also
the case in comparative law (see N. Emilibie Principle of Proportionality in European
Law: A Comparative Study996, at pp. 30, 99). This is the accepted agproathe
European Court of Human Rights. Thus, for exampl€ampbell v. United Kingdoij234],
it was held that a Scottish regulation that progtidesweeping authority to examine the mail
received by prisoners from their lawyers violated tight to privacy set out in art. 8 of the
European Convention for the Protection of HumarhRigind Fundamental Freedoms. It was
held that, for the purpose of realizing the segyriirpose underlying the regulation, it was
sufficient to carry out inspections based on indliil concerns. This is also the case in the
law of the European Union. The European directia enshrines the right of citizens of the
member states to family reunification (DirectiveD2(B8/EC of the European Parliament and
of the Council on the right of citizens of the Umiand their family members to move and
reside freely within the territory of the Membeat&s) allows, in certain circumstances, a
departure from its provisions, but this is onlytba condition that the violation of the right is
proportionate and is based on a real and tangidigidual threat (art. 27(2)):

‘Measures taken on grounds of public policy or pubkcurity shall comply with
the principle of proportionality and shall be basadlusively on the personal
conduct of the individual concerned...

The personal conduct of the individual concernedtmepresent a genuine, present and
sufficiently serious threat affecting one of thedamental interests of society. Justifications
that are isolated from the particulars of the cashat rely on considerations of general
prevention shall not be accepted.’

71. United States constitutional law recognizeséggiirement of proportionality in the
sense of the least harmful measure as a conddrathé constitutionality of a violation of a
human right. Violations of constitutional humanhtig) (such as freedom of expression,
freedom of religion, freedom of movement and thehition of discrimination) may be
constitutional, provided that they satisfy the liegments of ‘strict scrutiny.” One of the
components of this scrutiny is the requirement, thiathe possible ways of achieving the
public purpose, the state should choose the me#saireads to the least restrictive violation
of the right (see L. TribéAmerican Constitutional Lawsecond edition, 1988, at pp. 1037-
1038, 1451-1482; E. Chemerinskgpnstitutional Law1997, at p. 532). In interpreting this
requirement, the Supreme Court of the United Staissheld that a condition for satisfying
the requirement of the least restrictive measutieasthe violation of the human right is
based on individualized considerations, and issased on a blanket prohibition. In the
words of Justice O’Connor, strict scrutiny —



‘... at least requires a case-by-case determinafitimeoquestion, sensitive to the
facts of each particular claimEMmployment Div., Ore. Dept. of Human Res. v.
Smith[191], at p. 899; see alsdonzales v. O Centro Espirita Beneficente Uniao
Do Vegeta[192].

Thus, for exampleAptheker v. Secretary of St4#93] considered a law that was enacted
in the United States at the time of the Cuban N&gSrisis and that prohibited members of
the Communist Party from holding a passport. Tée\Wwas explained by the security risk
presented by the members of the party. The Sup@oue held that the law was
unconstitutional. The court recognized the fact tha purpose for which the law was enacted
was a proper one, but it held that the blanketipitdbn was unconstitutional. After citing the
remarks of Justice Black Bichware v. Board of Bar Examingdi®4], at p. 246:

‘Assuming that some members of the Communist Pattyad.illegal aims and
engaged in illegal activities, it cannot automdlyche inferred that all members
shared their evil purposes or participated in thieigal conduct.’

Justice Goldberg later went on to say:

‘The broad and enveloping prohibition indiscrimiglgttexcludes plainly relevant
considerations such as the individual's knowle@g#yity, commitment, and
purposes in and places for travel. The sectioretbes is patently not a
regulation “narrowly drawn to prevent the supposei'... yet here, as
elsewhere, precision must be the touchstone dlkgin so affecting basic
freedoms’ Aptheker v. Secretary of Stdf®3], at p. 514; see alSugarman v.
Dougall [195] at p. 647Regents of Univ. of Cal. v. BakKk®6]; City of
Richmond v. Carsof197]; Johnson v. City of CincinngtLl98]; Gratz v.

Bollinger [199]; Grutter v. Bollinger200]).

(c) Exceptions to the blanket prohibition

72. Even in cases where there is no alternativesanedo a blanket prohibition of rights,
the need to choose the least harmful measure mkg inaecessary to provide a mechanism
that will allow exceptions to the blanket prohibitj such as humanitarian exceptions. The
reason for this is that even if there is no altéveafor the purpose of achieving the proper
purpose, to a blanket restriction of rights, theaey be circumstances wheos, the one hand
the violation of the right is very severe, andthe other handan exceptional protection of
the right will not impair the realization of thegmer purpose. The creation of a mechanism
for exceptions is intended to provide an answeutdh circumstances. The exceptions
mechanism may reduce the law’s violation of thétsgwithout impairing the realization of
the proper purpose. Therefore, the creation of sutiechanism is required by the second
subtest concerning the choice of the least harmé&dsure. Indeed, just as every person with
administrative authority is liable to exercise diton on a case-by-case basis and to
recognize exceptions to rules and fixed guidelimben the circumstances justify this (see Y.
Dotan,Administrative Guidelinesl996, at pp. 157-158; HCJ 278M8reh v. Mayor of Tel-
Aviv-Jaffa[95], at pp. 275-276; HCJ 6249/%5ael Contractors and Builders Federation v.
Sasson96], at pp. 47-48; HCJ 552/@3uzman v. State of Isrgf@l7], at para. 7 of my
opinion), so too is it the duty of the legislatundien it makes an arrangement that results in a
sweeping violation of rights, to consider provideag arrangement for exceptional cases that
will allow a solution to be found in special casest justify one.

73. The need to determine exceptions to blanketibpitions that restrict human rights is
also recognized in comparative law. This is theila@ermany. In a case that dealt with the
sentence imposed on a woman who had murdered Beahd after being abused by him over
a long period, it was held that a section in thmicral code that provided a mandatory life
sentence for the offence of murder was dispropuati®, since it did not leave any room for
discretion in the individual case, and it did netrpit a lighter sentence in circumstances
where justices so required (BVerfGE 6, 389 [238pother case considered a law that
provided that persons who had been indicted antitrescape or pervert the course of



justice, and also persons indicted on an offencawtler, would be held under arrest for the
duration of their trial. In view of the provision$ this law, a man aged 76, who was
suspected of an offence of murder during the SeWdodd War, was arrested even though
the suspect presented himself for interrogatioevary occasion when he was asked to do so
throughout the five years of the police investigatiand there was no real concern that he
would escape justice. The court ordered his reldasas held that an exception should be
recognized to the law in circumstances where thertly of the accused was violated without
this violation serving any proper purpose (BVerf@GE 342 [240]; and see Emiliotihe
Principle of Proportionality in European Law: A Cparative Studysupra at p. 546). The
need to recognize exceptions is also recognizéthited States constitutional law. It has
been held that general laws that restrict a canitital right are unconstitutional, even if they
are intended to realize a proper purpose, if thgeStoes not show why it is not possible to
recognize exceptions to the general prohibitiosgecial circumstances. As Chief Justice
Roberts said itisonzales v. O Centro Espirita Beneficente UniaoMegetal[192]:

‘RFRA [the Religious Freedom Restoration Act], dhe strict scrutiny test it
adopted, contemplate an inquiry more focused tharovernment'’s categorical
approach. RFRA requires the Government to demdadtnat the compelling
interest test is satisfied through applicationhaf thallenged law “to the
person” — the particular claimant whose sincerg@se of religion is being
substantially burdened... this Court looked beyorahtly formulated interests
justifying the general applicability of governmenandates and scrutinized the
asserted harm of granting specific exemptions toqudar religious claimants...
The Court explained that the State needed “to shitkvmore particularity how
its admittedly strong interest... would be adversdfgcted by granting an
exemption..” (Wisconsinv. Yoder[201], at p. 236)’ Gonzales v. O Centro
Espirita Beneficente Uniao Do Vege[hb?2], at para. llIA).

Thus, inGonzales v. O Centro Espirita Beneficente UniaoM@getal[192], it was held
that a law that absolutely prohibits the use ofdns unconstitutional, since it does not
include an exemption that allows the use of a paldr drug by the members of a religious
group who use that drug for the purposes of raligiworship. In another case, the United
States Supreme Court held that Wisconsin’s compgisthool-attendance law, which did
not allow an exemption for a recognized religioestgthe Amish) that wanted to educate its
children privately, was unconstitution&{sconsinv. Yoder[201]).

(6) The third subtest: proportionality in the narrownse
(a) The proportionate measure test

74. Thethird subtest of the proportionality of the violatiortlie ‘proportionate measure
test’ or the ‘proportionality test in the narrownse.’ This test examines the proper
relationship between the benefit arising from aginig the proper purpose and the violation
of the constitutional right. It concerns ‘the banafising from the policy as compared with
the damage that it brings in its wakpe( Justice M. Cheshin i8tamka v. Minister of
Interior [24], at p. 782). It examines whether there ipraper correspondence between the
benefit that the policy creates and the damagsdttbatises’ipid. [24]). This is a balancing
test. It gives expression to the concept of redsdenass (see HCJ 6268/Ribbutz
HaHoterim Agricultural Cooperative Society v. Israand Administratior{98], at p. 668;
Indor v. Mayor of Jerusalef®2], at p. 164; HCJ 6893/Q%evy v. Government of Israg9],
at p. 890). It requires a contrast between conilictalues and interests and a balance
between them according to their weight. | discusbedin Beit Sourik Village Council v.
Government of IsraqR]:

‘This subtest examines the benefit as comparedtiwitfdamage... According to
it, a decision by an administrative authority mstsike a reasonable balance
between the needs of the public and the damadpetimdividual. The purpose of
the examination is to consider whether the seriessof the harm to the



individual and the reasons that justify it standlire proportion to one another.
This assessment is made against the backgrouhe general normative
structure of the legal system..ibid., at p. 850 {309-310}; see alédarabeh v.
Prime Minister of Israe]5], at para. 110 of my opinion).

This principled balancing between the benefit agdrom realizing the proper purpose
and the degree of the violation of the right of itidividual is not new in Israel. It has been
accepted in the case law of the Supreme Court #irectounding of the state (see A. Barak,
The Judge in a Democrac®000, at p. 262). By means of this, a balancelghue struck
between the extent of the violation of the righd éime extent to which the public interest is
advanced. With regard to the right, we must take account the nature of that right, and the
scope of the violation thereof. The more basicridpiet that is being violated, and the more
severe the violation thereof, the greater the wdiggt will be required of the considerations
that justify that violation. With regard to the pigtinterest, we must take into account the
importance of the interest, and the degree of litesnéfing from it by means of the violation
of human rights. The more important the publicriest, the greater the justification of a more
serious violation of human rights (see J. Kirk, iStitutional Guarantees, Characterisation
and the Concept of Proportionality,” RBIULR 8(1997)).

(b) The nature of the test

75. When operating third subtest, we assume that the purpose which théhkw
violates the constitutional human right wishesdbieve is a ‘proper’ one. We also assume
that the means chosen by the law are suitable f@iogoto the rationality test) for achieving
the proper purpose. We further assume that it bbeen proved that there are measures that
are capable of realizing the proper purpose whatating human rights to a smaller degree.
In this normative situation, the limitations clawsmands that the violation caused to the
human right by the arrangements in the law wilpbgportionate to the benefit achieved by
the realization of the proper purpose. Whereasédtienal connection test and the least
harmful measure test are essentially determineithstgghe background of the proper purpose,
and are derived from the need to realize it, teedéproportionality (in the narrow sense)
examines whether the realization of this propeppse is commensurate with the violation of
the human right. ‘The relationship between the mesand the purpose must be
proportionate, i.e., it must not be out of due prtipn’ (1. Zamir, ‘Israeli Administrative Law
as Compared with German Administrative LawM&shpat uMimshalL09 (1994), at p. 131).
A proper purpose, a rational connection betweandtthe provisions of the law and the
minimization of the violation of human rights thatcapable of realizing the proper purposes
are essential conditions for the constitutionaditghe violation of human rights. But they are
not sufficient in themselves. A constitutional ragithat wishes to maintain a system of
human rights cannot be satisfied only with theisdetermines a threshold of protection for
human rights that the legislature may not crosseithands that the realization of the proper
purpose, through rational measures that make ue ddwest level for realizing the purpose,
will not lead to a disproportionate violation ofrhan rights. In the words of Chief Justice
McLachlin inR. v. Sharp§215]:

‘The final proportionality assessment takes allgéf@nents identified and
measured under the heads of Parliament’s objecttienal connection and
minimal impairment, and balances them to determihether the state has
proven on a balance of probabilities that its retstn on a fundament&harter
right is demonstrably justifiable in a free and denatic society’ R. v. Sharpe
[215], at p. 99).

This subtest therefore provides a value test thehsed on a balance between conflicting
values and interests (see AleXyTheory of Constitutional Lavat p. 66). It reflects the
approach that there are violations of human rithas are so serious that a law cannot be
allowed to commit them, even if the purpose ofltlveis a proper one, its provisions are
rational and there is no reasonable alternativievibéates them to a lesser degree. The



assessment of the balance between the extent viollagéon of the human right and the
strength of the public interest that violates tigatris made against a background of all the
values of the legal system.

(c) Beit Sourik Village Council v. Government of Israel

76. The case d@eit Sourik Village Council v. Government of Isrgldemonstrates the
nature of the test of proportionality (in the navreense). The construction of the separation
fence in the area of the village of Beit Sourik wiatermined to be a proper security purpose.
A rational connection was proved between the caostn of the fence in that place and the
achievement of the security purpose. It was heldttiere was no other route that would
harm human rights less but would still achievegraper purpose in full. Notwithstanding
this, it was decided that the route of the fence waawful. This was because the security
purpose achieved by the route of the fence thatdetermined was not commensurate with
the serious violation of the human rights of th&idents of Beit Sourik. We held in that case
that ‘a proportionate correlation between the degfeharm to the local inhabitants and the
security benefit arising from the constructiontod separation fence with the route
determined by the military commander does not etsid. [2], at p. 850 {310}). We pointed
out that we had been shown alternative routesitbatd provide security for Israel, albeit to
a lesser degree than the route that the militanyngcander chose. These alternative routes
would violate the human rights of the local inhabis to a far smaller degree. Against this
background we held:

‘The real question before us is whether the sgchanefit obtained by accepting
the position of the military commander... is propomtte to the additional injury
resulting from his position... Our answer to this gfien is that the military
commander’s choice of the route for the separdgane is disproportionate. The
difference between the security benefits requingthb military commander’s
approach and the security benefits of the altenmatee is very small in
comparison to the large difference between a fémeseparates the local
inhabitants from their lands and a fence that c¢m¢&reate such a separation or
that creates a separation which is small and cdol&eated’ (bid. [2], at pp.
851-852 {311}).

Indeed, inBeit Sourik Village Council v. Government of Isrggla proper (security)
purpose was the basis for the separation fences Whas a rational connection between it and
the achievement of the security purpose; no alteneoute was found that realized the
security purpose in full. Notwithstanding, the mutas disqualified because its violation of
the rights of the local inhabitants was dispropordite. We pointed to an alternative route,
which allowed security to be achieved to a lessgrek than the proper purpose required to
be achieved in full, but which harmed the locakibitants far less. We said that this
correlation — which provided slightly less secudtyd much more protection of rights —
was proportionate.

(7) The margin of proportionality and judicial review

(a) The margin of proportionality

77. The proportionality test, with its three subdes not a precise test. There is sometimes
a significant overlap between the subtests. Wiglsich of these, there is room for discretion.
The subtests do not always lead to one and the sanwdusion (se®&enahem v. Minister of
Transport[11], at p. 280). They are not sufficiently precas to allow such unambiguity.
Several solutions may sometimes be adopted in ¢odsatisfy proportionality. Sometimes
the case is a borderline one (8=m-Atiya vMinister of Education, Culture and Spg#l],
at p. 13). A margin of proportionality is createthfilar to the margin of reasonableness).
Any choice of a measure or a combination of measwithin the margin satisfies the
requirements of the limitations clause. The legisahas room to manoeuvre within the
margin. The choice is subject to its discretiore(drited Mizrahi Bank Ltd v. Migdal
Cooperative Villagg7], at p. 438Local Government Centre Knesse{31], at p. 496;



Tenufa Manpower Services and Holdings Ltd v. Menist Labour and Social Affaif®3];
AAA 4436/02Tishim Kadurim Restaurant, Members’ Club v. Haifarlitipality [100], at p.
815;Gaza Coast Local Council v. Knes§gl at pp. 550, 812ylovement for Quality
Government in Israel v. Knesgbi], at para. 61 of my opinion).

(b) Judicial review

78. What is the place and role of judicial revid@rotects the limits of the margin of
proportionality. It has the role of protecting tanstitutional human right so that it is not
violated by measures that depart from the margjpraortionality. This gives expression to
the principle of the separation of powers. Thediedure determines the measures that are to
be taken in order to realize social objectives.tThds role. The judiciary examines whether
these measures violate the human right excessiVkat.is its role. One power does not enter
the sphere of the other power. The court does exitld for the legislature the purposes that it
should realize and the measures that it shouldsghdthese are questions of national policy
within the province of the legislature. The cowamines whether the purposes and the
measures that were chosen by the legislature atditilate a constitutional human right
satisfy the limitations that the Basic Law placedtioe legislative power of the legislature. |
discussed this in one case, where | said:

‘The requirement of proportionality establishesexible test. Sometimes it is
possible to point to several solutions that satlisfyequirements. In these
circumstances, the judge should recognize the itatishality of the law.

Indeed, the basic premise is that the role of letiisn was entrusted to the
legislature. It is the faithful representative lo¢ fpeople who are sovereign. The
national responsibility for enacting laws that wéhlize a proper purpose
through proportionate measures rests, accorditfigtprinciple of the separation
of powers, with the legislature. It has the toolsdentify the proper purpose and
to choose the proportionate measure. The courtmlaesm to replace the
discretion of the legislature with its own discoeti The court does not put itself
in the shoes of the legislature. It does not asfitvhat are the measures that it
would have chosen had it been a member of thelddgie. The court exercises
judicial review. It examines the constitutionaldi/the law, not its wisdom. The
question is not whether the law is good, effectiustified. The question is
whether it is constitutional... What is thereforeurgd is an act of comparing
the ends with the means. In this comparison, we negsgnize the legislature’s
room to manoeuvre or the “margin of appreciatioiveg to it, which allows it to
exercise its discretion in choosing the (properppege and the means (whose
violation of human rights is not excessive) thatdn the edge of the margin of
appreciation. Indeed, we must adopt a flexible ag@gh that recognizes the
difficulties inherent in the legislature’s choitke influence of this choice on the
public and the legislature’s institutional advamtagsrael Investment Managers
Association v. Minister of Finand8], at pp. 386-387).

Thus we see that determining the national poliayfanmulating it into legislation is the
role of the legislature. The scrutiny of the camsitbnality of the legislation, in so far as it
violates the human rights in the Basic Law is thle of the court. It realizes this role with
great caution. It will act ‘with judicial disciplay caution and restrainpér Justice D.

Beinisch inMenahem v. Minister of Transpdftl], at p. 263). The judge should treat the law
with respect (sekocal Government Centre Knesse{31], at p. 496). He must ensure respect
for the Basic Laws, by virtue of which the law wasacted, and the human dignity which is
protected by them. Indeed, the tension is not batwespect for the law and human dignity.
Respect for the law means that the provisions@Bsic Law concerning human dignity and
the possibilities of violating them are equallypested.

G. Does the Citizenship and Entry into Israel Law sfgtthe conditions of the
limitations clause?



(1) Is the purpose of the law a proper one?
(a) The purpose of the Citizenship and Entry into |ktzeav

79. What is the purpose of the Citizenship andyEnto Israel Law? Opinions are divided
on this question in the petition before us. Som#hefpetitioners and the fourth respondent
(the ‘Jewish Majority in Israel’ Society) think thine purpose of the law is not merely a
security purpose but also a ‘demographic’ one. Adiog to them, the law is intended to
restrict the increase of the Arab population imé$by means of marriage to residents of the
territories. The respondents, however, argued befsithat the purpose of the law is merely a
security one. | am of the opinion that the respotglare correct. In my opinion, the purpose
of the Citizenship and Entry into Israel Law iseg&ity one and its purpose is to reduce, in
so far as possible, the security risk from theifprespouses in Israel. The purpose of the law
is not based on demographic considerations. Thislgsion is based on the legislative
history and the content of the provisions of the. llndeed, the legislation was based on the
security concern with regard to the involvementeimor activity of Palestinian spouses, who
hold an Israeli identity card as a result of ‘famiéunifications’ with Israeli spouses. The
purpose of the law is to reduce this risk in scafapossible. This purpose arises from the
explanatory notes to the draft law:

‘Since the armed conflict broke out between Iseael the Palestinians, which
ledinter aliato dozens of suicide attacks being carried olgrzel, a trend can
be seen of a growing involvement of Palestiniane whre originally residents
of the territories and who have an Israeli identayd as a result of family
reunifications with persons with Israeli citizensloir residency, by means of an
abuse of their status in Israel that allows theze fnovement between the areas
of the Palestinian Authority and Israel. Theref@ned in accordance with a
decision of the government... it is proposed to retstine possibility of giving
residents of the territories citizenship under@m&enship Law, including by
way of family reunification, and the possibility giving the aforesaid residents
licences to live in Israel under the Entry intcakdrLaw or permits to stay in
Israel under the security legislation in the teriés’ (draft Citizenship and Entry
into Israel Law (Temporary Provision), 5763-20034fD Laws 31, 2003, at p.
482).

This purpose also arises from the remarks of thadtir of the Interior, who presented
the draft law at the first reading (see the minatethe Knesset session on 17 June 2003).
This was repeated by the Chairman of the Knessatidn and Environmental Affairs
Committee, who presented the draft law at the stteon third readings (see the minutes of
the Knesset session on 31 July 2003). A similacksmon emerges from a study of the
remarks made by Knesset members during the debateearaft law. Admittedly, from time
to time during the legislative process a claim wesle that the law was being used by the
state as a cover for advancing a ‘demographic me'paf restricting the increase of the Arab
population in Israel. Government representativesedethis claim. In the arguments before
us, the state repeatedly denied, most emphati¢hlythere was any ‘demographic purpose’
underlying the law. We were presented with detfil26 Palestinian spouses, who benefited
from family reunifications and were involved inr@r attacks. It was made clear to us that the
information that was placed before the governmadtthe Knesset was entirely of a security
nature.

80. We can also see the security purpose of thee@ghip and Entry into Israel Law from
its provisions. Thus, for example, the law is tenapy (a ‘temporary provision’). It does not
purport to formulate a new long-term demographiécgolt was designed for the needs of
the present. It can be seen from the languageedati and the nature of its provisions that it
is based on a security necessity and not on a steaw-political outlook. The amendments
made to the law when its validity was extendeddf@=also indicate the security purpose of
the law. Thus, for example, power was given toNt@ster of the Interior to approve an



application of a spouse from the territories tceree a permit to stay in Israel, and thereby to
avoid a separation from the Israeli spouse, iftineign spouse is a male resident of the
territories above the age of 35 or the foreign spda a female resident of the territories
above the age of 25. This arrangement derives ieritirety from security considerations. It is
based on a security assessment that the secsktgnésented by men over 35 and women
over 25 is significantly lower than the risk pretgehby residents of the territories who do not
meet the age criterion.

81. A doubt did arise in our minds with regardtie security purpose of the Citizenship
and Entry into Israel Law in view of section 3B{)the law, which allows the entry of
residents of the territories into Israel for workrposes. The petitioners argue that this section
shows that the purpose of the law is not a secanigyat all, since there is also a security risk
from the entry of workers into Israel. The petigosi conclusion is that this section indicates
the demographic purpose of the law. According erththe purpose of the law is to prevent
the immigration of residents of the territoriesifgrael for the purpose of family
reunifications. The state’s response is that giditigenship or residency rights to
Palestinians, who have an Israeli identity carasttutes a security threat of a special and
distinct kind, which does not merely involve comintp Israel. In view of the fact that the
length of the period during which they can stajsiael is unlimited, and that they have full
freedom of movement both in Israel and betweerelsrad the territories (and this freedom
of movement is not given to people holding tempp@ermits), there is a greater concern that
they will take part in terror activity (see par&0lof the respondents’ closing arguments of
December 2003). This response allayed our concérfadhave been persuaded that the
distinction between the entry of workers by virafédemporary permits and the entry of
residents of the territories for the purpose ofifameunifications is based on security
concerns, and therefore it does not imply anothepgse.

(b) Are the characteristics of the purpose proper ones?

82. Do the characteristics of the security purgbaeunderlies the Citizenship and Entry
into Israel Law justify a violation of the right tifie Israeli-Arab spouse to realize family life
in Israel and equality? My answer is yes. The €itahip and Entry into Israel Law is
intended to guarantee security for Israel by reayadn so far as possible, the security risk
presented by Palestinian spouses who live togetttieitheir Israeli spouses. It is intended to
protect the lives of everyone present in Isrags ihtended to prevent attacks on human life.
These are proper purposes. They are intended tecprtational security and thereby they
protect human life, dignity and liberty. Indeedstjas without rights there is no security, so
too without security there are no rights. We aralidg with a delicate balance between
security and human rights. As we have seen, ‘tisane alternative — in a freedom and
security seeking democracy — to balancing libenty dignity against security’ (CrimFH
7048/97A v. Minister of Defenci88], at 741). In order that this balance of ‘lityeand
dignity against security’ will take place, we mustognize the legitimacy of liberty and
dignity on the one hand, and security on the offileis legitimacy of both sides of the
balance is what lies at the heart of the outlootef&énsive democracy (see EA 1¥6&rdor v.
Chairman of the Central Elections Committee for 8ndh Knessdtl01], at p. 399Malka v.
State of Israe]15], at para. 16, and also A. Sajo (édilitant Democracy 2004).
Democracy’s defensiveness does not deprive isafeétmocratic nature. Its defensiveness is
what protects its democratic nature. This is bezafishe proper balance that is found
between security and human dignity and libertyebd| the purpose of the Citizenship and
Entry into Israel Law is a proper one, since intended to guarantee security that is intended
to preserve human life and security.

(c) Is the extent of the need for realizing the purpmgeoper one?

83. Does the violation of the right to realize fntife in Israel of the Arab-Israeli spouse,
and the resultant violation of his right to equalttonstitute a major social objective? Is this
an urgent social necessity? My answer to thesetiquess yes. Terror afflicts the inhabitants



of Israel. The murder of innocents and the woundihgnany others characterize these acts of
terror. Taking steps that reduce the risk of thisar in so far as possible is a major social
objective. It is an urgent social need. So it fekahat the requirement of the limitations
clause that the purpose of the law should be p&t®ne is satisfied. Is this proper purpose
achieved proportionately? This is the main quegti@sented by the petitions before us.

(2) Proportionality: is there a rational connection begen the purpose of the law and the
measures chosen by it?

(a) The blanket prohibition satisfies the required oatl connection

84. The purpose of the Citizenship and Entry istaél Law is a security one. The aim is
to reduce the security risk presented by a spaose the territories who lives permanently in
Israel within the framework of family reunificatiom the past, several cases (26 in number)
have been revealed in which terror organizationsedh the status of spouses who were
originally residents of the territories and who,emithey became Israeli residents or citizens,
were entitled to move freely in Israel. In ordeptevent this risk, a prohibition was imposed
against the entry of foreign spouses into Israee$there exist a rational connection between
the purpose of the law (reducing the risk presehtetthe foreign spouse who comes to live in
Israel) and the purpose of the law (reducing tble presented by the foreign spouse who
comes to live in Israel) and the measures that determined (preventing their entry into
Israel)? In my opinion, the answer is yes. The fmitbn against the entry of the foreign
spouses into Israel eliminates the risk that theggnt. Someone who is not in Israel cannot
bring a terrorist into Israel to carry out his ‘@gss.’ The blanket prohibition satisfies, in the
petitions before us, the existence of the rationahection required under the limitations
clause.

(b) Therational connection and temporary stays in Israel

85. The petitioners concentrated their main argusneoncerning the question of the
rational connection on the provisions of the laat thuthorizes the commander in the
territories to give a permit to stay temporarilyisnael. Section 3B of the law provides:

‘Additional 3B. Notwithstanding the provisions of section 2,
permits the area commander may give a permit to stay
in Israel for the following purposes:

(1) medical treatment;
(2) work in Israel;

(3) a temporary purpose, provided that the
permit to stay for the aforesaid purpose
shall be given for a cumulative period that
does not exceed six months.’

According to the petitioners, many thousands afleds in the territories receive work
permits in Israel. If these are allowed to entese-the petitioners claim — why is the entry
of spouses from the territories prohibited? If warkers from the area do not constitute a
security risk, why do the spouses from the terig®constitute a security risk? If it is possible
to overcome the risk presented by the workers cgrniom the territories by a security check
of the individual (see s. 3D), why is it not pos$sito overcome the risk presented by the
foreign spouse by such a security check?

86. These arguments do not raise any real questtbrregard to the rational connection
between the prohibition that the law imposes oretitey of spouses from the territories and
the purpose of the law. The fact that it possiblestilize the purpose of the law by adopting
additional measures that are not adopted doesagetrarily indicate that the measure that
was adopted is not rational. The condition of rsidy does not demand that all the possible
measures for achieving the purpose are exhausedidifng from adopting certain
measures — where failing to adopt them does nettfthe effectiveness of the measures that
were adopted — does not make the measures thatadlepted irrational. The requirement of



rationality does not offer a choice merely betwerhausting all the possible measures or
refraining from adopting any measures. A ratioraice can satisfy itself with adopting
several measures, and not adopting other meaduresSupreme Court of the United States
rightly said — with regard to the rational connentiest — that:

‘It is no requirement... that all evils of the samengs be eradicated or none at
all' (Railway Express Agency v. New Y[#8&2], at p. 110).

The margin of appreciation gives the legislatueepbssibility of choosing from among
various different measures, and the fact thatpads from one of them does not always
oblige it, from a rational viewpoint, to choose #r@. The legislature may, therefore,
determine that in order to achieve the securityppse it will adopt the measure of a
prohibition of family reunification, and at the sartime determine that in order to achieve
other purposes, such as those connected withrdelilaational economy or the conditions of
life in the territories, it will not prohibit thengry of workers from the territories. As long as
realization of the one purpose does not affectéhézation of another purpose, we see no
problem, from the viewpoint of the requirement ationality, in adopting this policy.

(3) Proportionality: was the least harmful measure attal?
(a) The conflicting arguments

87. The proper purpose of the Citizenship and Entrylsrael Law is to reduce the
security risk presented by the spouse from thédees who has received a permit to live in
Israel or Israeli citizenship. The measure adoptethe law is the prohibition of the entry
into Israel of the foreign spouses. The petitioretasn that there is another measure, which
realizes the security purpose and violates the huttigmity of the Israeli spouse less. This is
the measure of individual security checks. If saatheck is sufficient for a wife aged 25, it
should be sufficient also for a wife aged 24; iisufficient for workers from the territories
who come into Israel each year in their tens ofifamds, it should be sufficient also for those
several thousand foreign spouses who wish to ésrteel every year, and if it is necessary to
make these individual checks more stringent, tteat be done, provided that the blanket
prohibition is stopped. Administrative measures raksp be adopted, such as methods of
identifying the foreign spouses in Israel. In aage&, there is no arrangement that guarantees
consideration for special cases on a humanitadaisbTo this the State responds that the
individual check does not reduce the security tisthe required degree, since sometimes the
risk is created years after the spouse enterd.I3iae various means of identification
suggested are insufficient. Moreover, an individtiack is impractical in a time of war,
since significant difficulties prevent the investigrs from entering the areas of the war in
order to make the security check. The respondentthait even a wife aged 25 presents a
security risk, but research show that the oldessgimise, the smaller the security risk. The
State is prepared to take upon itself this reduiség but nothing more.

(b) The individual check in the scrutiny of the Citizieip and Entry into Israel Law

88. Is the individual check, as the petitionersnajdahe least harmful measure to the right
of the Israeli spouse? Naturally, if the sole corgmea that us taken into account is between
the blanket prohibition and the individual checksiclear that the harm caused by the blanket
prohibition to the Israeli spouse is more sevean tine harm caused by the individual check.
On the scale of violations of the rights of theadi spouse, the individual check is located on
a lower level than the blanket prohibition. Bustibmparison between the two levels is not
the examination that is required at this stagdefconstitutional scrutiny. The question is not
whether the individual check violates the rightshe Israeli spouse less than the blanket
prohibition. The question is whether it is possitd@chieve the purpose of the law by use of
a less harmful measure. If the less harmful measthigeves the proper purpose to a lesser
degree, it is not the measure that the legislasuobliged to adopt. The requirement of
choosing the least harmful measure applies to tsares that achieve the purpose of the
law. So it follows that at this stage of constibaial scrutiny, the question is not whether the
individual check violates the right of the Isragbiouse less than the blanket prohibition. The



guestion is whether the individual check achietespurpose of the Citizenship and Entry
into Israel Law to the same degree as the blarkdtilmtion. If the answer is yes — it does
achieve the purpose to the same degree — therdrstature should choose this measure.
But if the individual check does not achieve theppse of the law, the legislature is not
obliged to choose this measure. It must choosendesure that realizes this purpose and that
violates the right of the Israeli spouse to a ledsgree.

89. We must return, therefore, to the proper pwemdshe Citizenship and Entry into
Israel Law. We have seen that the purpose of thésla security one and not a demographic
one. What is its security purpose? In this respeethave seen that the purpose is to reduce,
in so far as possible, the security risk presehtetthe foreign spouses coming to live in
Israel. Against the background of this conceptibthe purpose, do the blanket prohibition
and the individual check achieve the purpose tecaral degree? In this regard, we should
compare the blanket prohibition, as it exists todad the most comprehensive individual
checks that can be made. But no matter how effetigse can be, they cannot equal the
additional security that the blanket prohibitioyides. It follows that in view of the central
value of human life that the law wishes to protéds clear that the blanket prohibition will
always be more effective — from the viewpoint ofi@ving the goal of reducing the security
risk as much as possible — than the individual kh@ur conclusion is, therefore, that in the
circumstances of the case before us, the indivichieatk does not realize the legislative
purpose to the same degree as the blanket pranibithere is no obligation, therefore,
within the framework of the least harmful meastwestop at this level, and the legislature
was entitled to choose the blanket prohibition thelhose.

90. It is of course possible to argue that the ol we discussed — to reduce as much as
possible the security risk presented by the spedsgnot the objective of the law, and that
this objective is to reduce the security risk tmecextent, and not as much as possible.
According to this line of argument, the permit taysin Israel given to the resident of the
territories whose age is over 35 (for a man) or @#e(for a woman) (s. 3 of the law)
indicates that the purpose of the law was notdoce the security risk as much as possible,
and that the law was satisfied with a lesser rédni¢han that. It is also possible to point to
the permit that is given to stay in Israel for wptkrposes. To this and similar arguments the
state, in our opinion, provided a satisfactory agrs\t pointed to the reduced security risk
presented when the spouses are older, and alsedteed risk from the residents of the
territories who work in Israel. We accept this mrasg. In the opinion of the state, the main
risk is presented by young spouses staying inlisraa permanent basis. This is a security
assessment which we must assume as a basis fdecision (se®eit Sourik Village Council
v. Government of Israg®], at p. 842 {300-301}, and the references citeere). It may be
argued that reducing the security risk as muchoasiple is not a ‘proper’ purpose; it is not
sufficiently sensitive to human rights. The ansteethis argument is that a desire to achieve
security as much as possible — security that enitiéd to protect human life — cannot be
regarded as an improper purpose. Notwithstandiregetis still a basis to examine whether
this proper purpose is proportionate, since it desgake into account, to a proportionate
extent, the violation of human rights. ‘The georiegptace’ for examining this argument is
not within the framework of the question whether flurpose is a ‘proper’ one, but within the
framework of the question whether the means chissproportionate (in the narrow sense).
Let us turn now to this question.

(4) Proportionality: was the chosen measure proportien@ the narrow sense)?

(a)ls the move from an individual check to a blankehibition proportionate?

91. We have reached the decisive stage in theitgitstal scrutiny of the petitions before
us. The question is whether the blanket prohibiisooroportionate (in the narrow sense)? Is
the correlation between the benefit derived fromegng the proper purpose of the law (to
reduce as much as possible the risk from the forgiguses in Israel) and the damage to the
human rights caused by it (a violation of the hurdemity of the Israeli spouse) a



proportionate one? The criterion we must adoptvalae one. We must balance between
conflicting values and interests, against a baakgtoof the values of the Israeli legal system.
We should note that the question before us ishesecurity of Israeli residents or protecting
the dignity of the Israeli spouses. The questiamoislife or quality of life. The question

before us is much more limited. It is this: is #ditional security obtained by the policy
change from the most stringent individual checkhefforeign spouse that is possible under
the law to a blanket prohibition of the spouse’s\eimto Israel proportionate to the additional
violation of the human dignity of the Israeli spessaused as a result of this policy change?

92. My answer is that the additional security thatblanket prohibition achieves is not
proportionate to the additional damage causededatimily life and equality of the Israeli
spouses. Admittedly, the blanket prohibition does/gle additional security; but it is
achieved at too great a price. Admittedly, the cleaof increasing security by means of a
blanket prohibition is not ‘slight and theoreti¢&lotwithstanding, in comparison to the
severe violation of human dignity, it is dispropontte. This was well expressed by
Rubinstein and Medina when they said that ‘the mieaadopted is clearly not
“proportionate,” mainly because of its blanket mat§Rubinstein and Medindhe
Constitutional Law of the State of Israsliprg at p. 1100). In the same vein, Davidov,
Yovel, Saban and Reichman said:

‘The violations and strictures that are compounddte new law result in a
severe violation, and maybe even a mortal violatxdmights that are close to
the “nucleus” of human dignity, without a propestjication based on the
conduct and concrete danger presented by the geirgared by the law. In such
circumstances, it is difficult to see how any pntjgmate relationship exists
between the serious violation inherent in the lag he hypothetical purpose
that the law is intended to achieve. In these aistances, when the ability of
the law to achieve its purpose is uncertain, wreetiea violation is certain and
serious, the gap between the benefit and the ioalat the new law is
disproportionate. If there is one exceptional dasehich the test of
proportionality in the narrow sense is clearly lieggi— this would appear to be
that case’ (G. Davidov, Y. Yovel, I. Saban, A. Rei@an, ‘State or Family? The
Citizenship and Entry into Israel Law (TemporargWsion), 5763-2003,’ 8
Mishpat uMimshalvol. 2, 643 (2005), at p. 679).

Admittedly, the amendments made to the Citizenahigh Entry into Israel Law prior to the
renewal of its validity somewhat reduced the saafgbe disproportionality. Nonetheless,
these amendments — as well as the temporary nafttine law — do not change the lack of
proportionality to a significant degree. Thus, éaample, we were told that s. 3 of the law,
with regard to permits for a resident of the terrés older than 35 (for a man) or 25 (for a
woman) in order to prevent their separation fromIdraeli spouses, reduces the number of
injured spouses by approximately 20%. The sigmniieaof this is that the vast majority of the
Israeli spouses who married spouses from thedge# continue to be injured even after the
amendments that were recently made.

(b) Return to first principles

93. Examination of the test of proportionality {ire narrow sense) returns us to first
principles that are the foundation of our consdtiuél democracy and the human rights that
are enjoyed by Israelis. These principles arettieaend does not justify the means; that
security is not above all else; that the propeppse of increasing security does not justify
serious harm to the lives of many thousands o€lscitizens. Our democracy is
characterized by the fact that it imposes limitgtenability to violate human rights; that it is
based on the recognition that surrounding the iddal there is a wall protecting his rights,
which cannot be breached even by the majority. iBhi®w the court has acted in many
different cases. Thus, for example, adopting plasieasures (‘torture’) would without
doubt increase security. But we held that our deaeycwas not prepared to adopt them, even



at the price of a certain harm to security (see BTD/94Public Committee Against Torture
v. Government of Isra¢l02]). Similarly, determining the route of thepaeation fence in the
place decided by the military commandeBiit Sourik Village Council v. Government of
Israel [2] would have increased security. But we held tha additional security was not
commensurate with the serious harm to the livab@Palestinians. Removing the family
members of suicide bombers from their place otlesie and moving them to other places
(‘assigned residence’) would increase securitheterritories, but it is inconsistent with the
character of Israel as a ‘democratic freedom-seesird liberty-seeking stateAjuri v. IDF
Commander in West Baf, at p. 372 {105}). We must adopt this path ailséhe case

before us. The additional security achieved by dbaimg the individual check and changing
over to a blanket prohibition involves such a sgsigiolation of the family life and equality

of many thousands of Israeli citizens that it disproportionate change. Democracy does not
act in this way. Democracy does not impose a blgpiahibition and thereby separate its
citizens from their spouses, not does it preveatifrom having a family life; democracy
does not impose a blanket prohibition and therebg igs citizens the option of living in it
without their spouse or leaving the state in otddive a proper family life; democracy does
not impose a blanket prohibition and thereby sdpgrarents from their children; democracy
does not impose a blanket prohibition and therebgrigninate between its citizens with
regard to the realization of their family life. keld, democracy concedes a certain amount of
additional security in order to achieve an incorapdr larger addition to family life and
equality. This is how democracy acts in times afqageand calm. This is how democracy acts
in times of war and terror. It is precisely in thalfifficult times that the power of democracy
is revealed (W. J. Brennan, ‘The Quest to Develdprasprudence in Times of security
Crises,” 18 srael Yearbook of Human Right& (1988)). Precisely in the difficult situations

in which Israel finds itself today, Israeli demoxyas put to the test.

(c) Increasing the effectiveness of the individual &hec

94. Naturally, everything should be done to incegh® effectiveness of the individual
checks. Therefore we recognize the constitutionafithe provision of section 3D of the
Citizenship and Entry into Israel Law. Accordingtihis provision, no permit will be given if
it is determined in accordance with a security mpirthat ‘the resident of the area or his
family member are likely to constitute a securiskrto the State of Israel.” Moreover, the
security checks must be treated with great seresssiTherefore if it is not possible to carry
them out because of the security position in omegdahe territories or another, the
individual check will be postponed until the chd@comes possible. If it is necessary to
allow the identification of the foreign spousedsrael as persons who came from the
territories, this should be allowed until they Hediee age at which the danger presented by
them is reduced. There are also grounds for corisgladditional measures. The severity of
these, even if it would in normal circumstance besidered great, cannot compare to the
permanent violation of family life and the violatiof equality. At the same time, the team
carrying out the checks should be increased imsorable manner. If this involves a
reasonable financial investment, it must be matiee protection of human rights costs
money, and a society that respects human rights imeusrepared to bear the financial
burden’ (BaraklLegal Interpretation: Constitutional Interpretatipsuprag at p. 528). ‘When
we are concerned with a claim to exercise a baght.r. the relative weight of the budgetary
considerations cannot be great’ (Justice E. Mazaéiller v. Minister of Defenc¢67], at p.
113 {197}); see also the remarks of Justice D. [Bothere at p. 144 {240}). This was well
expressed by Justice I. Zamir:

‘Society is judgedinter alia, according to the relative weight it affords to
personal liberty. That weight should be expressedust in lofty declarations
nor just in legal literature, but also in the buidgelger. Protecting human rights
generally has a cost. Society should be preparpdyt@ reasonable price for
protecting human rightsTgemah v. Minister of Defenf®], at p. 281 {683},
and see the references cited there).



This is the case generally, and also in times ofamal emergency. Indeed, ‘a society that
wants both security and liberty must pay the pri&arab v. IDF Commander in Judaea and
Samarial3], at p. 384 {217}).

(d) The exception

95. In view of our position with regard to the digportionality of the blanket prohibition,
we do not need to examine exceptions to the blgmdtibition. We will say only that their
absence from the law greatly highlights the dispropnality (in the narrow sense) of the
blanket prohibition. Why is it not possible to all@ permit to enter Israel in individual cases
where there are humanitarian reasons of great &lgthis context, the remarks of
President M. Shamgar concerning the reunificaticiamilies between foreigners from
outside the territories and spouses in the teieahould be cited. The President wrote:

‘The respondent’s aforesaid policy and mode of afp@n includes the weighing
of each and every case in accordance with its wistances, and each case will
also be reconsidered if there are unusual huméamtaircumstances’ (HCJ
13/86Shahin v. IDF Commander in Judaea and Sam@i@], at p. 216).

(e) Turning to questions concerning the consequenctseainconstitutionality

96. Our conclusion is, therefore, that the provisiof the Citizenship and Entry into Israel
Law violate the right of human dignity set out retBasic Law: Human Dignity and Liberty.
We have also held that this violation does nosBathe provisions of the limitations clause.
In so far as the proportionality of the violatianconcerned, the disproportionality is reflected
in the fact that the law provides a disproportierr@ationship between the additional
protection of security when changing over fromphevious arrangement, which provided for
an individual examination, and the additional Vilma to human dignity that the changeover
to the blanket prohibition brings in its wake. liew of our conclusion, the question arises as
to what is the consequence of this unconstitutipndlet us now turn to consider this
guestion.

H. Stages of the constitutional scrutiny: (3) Theeaktir remedy

97. The final stage in the constitutional scruimyhe stage of the relief or remedy. We
have reached the conclusion that a constitutiagat enshrined in a Basic Law has been
violated. We have determined that this violatioeslaot satisfy the conditions of the
limitations clause. Now we must determine the cqueaces of the unconstitutionality. The
determination that the law unlawfully violates anstitutional right does not in itself mean
that the law should be declared void, or that dusth be declared void immediately. The court
has discretion with regard to the proper relighiis situation (setsrael Investment
Managers Association v. Minister of Finar{&, at pp. 413-414; the remarks of Vice-
President E. Mazza in HCJ 9098/G4nis v. Ministry of Building and Housin#04]). This
discretion extends both to the actual declaratwan the law is void and to the date on which
the voidance comes into effect. The court is raiilé to order the voidance of the law in its
entirety. It may order the law to be split, so tthetse provisions of the law that suffer from a
constitutional defect are declared void, while ¢ktger provisions remain valid. This should
be done when the remaining provisions have an er#gnt reason, and the split does not
lead to undermining of the purpose of the law @ark,Constitutional Interpretatiopat pp.
736-737). The court is also entitled to order tatedn which the voidance comes into effect
to be deferred. This suspension of the declaratisoidance is essential where voiding the
law on an immediate basis may result in seriousmharthe public interest, and also in order
to allow the legislature a suitable period of titneletermine an alternative arrangement
which will satisfies the demands of constitutiotya{seeSupreme Monitoring Committee for
Arab Affairs in Israel v. Prime Ministdd1], at para. 27Israel Investment Managers
Association v. Minister of Finand8], at p. 416:Tzemah v. Minister of Defenf#, at p. 284
{686-687}). The proper relief in circumstances litkind is therefore to suspend the
declaration of voidance (in this regard, see Y.d9dEfSuspending the Declaration of
Voidance' 9 Mishpat uMimshaB9 (2006)).



98. In our case, my opinion is that there is neraktive to determining that the
Citizenship and Entry into Israel Law is void is &ntirety. Section 2 of the law is the
provision that creates the prohibited violatiorth# right.Prima facie declaring s. 2 void
would be sufficient, and the remaining sectionddde left as they are. But the remaining
sections of the law are merely exceptions to thak#t prohibition set out in s. 2. Therefore,
in the absence of s. 2, the Citizenship and Entxy srael Law is devoid of all content. What
point is there to an exception when the rule igi?dihe conclusion is that the law should be
declared void in its entirety.

99. Should the legislator be given time to exantireeposition that results from the
voidance of the law, and to consider making arrétieve arrangement, by way of a deferral
of the date on which it commences? The answeiligajtiestion is yes. Determining an
alternative arrangement in the sensitive matteorieaiis requires a thorough reassessment of a
range of factors with wide-ranging implicationsfiing period of time should be allowed
for determining an alternative arrangement. Hadditieenship and Entry into Israel Law not
provided a date on which it ceases to be validhuld say that the voidance of the law should
be suspended for a period of six months. Sincedhdity of the law expires on 16 July
2006, the declaration of voidance should be susggndtil that date. If the government and
the Knesset require a limited amount of time, arsgeéks, for this purpose, to re-enact the
Citizenship and Entry into Israel Law without arhaage, then | determine that our decision
is suspended for six months from the date on wthieHaw comes into effect.

Comments on the opinion of the vice-presidentjckdl. Cheshin

100. | have, of course, studied the opinion of meague, the vice-president, Justice M.
Cheshin. In many respects we are in agreementethdeccept that every state, including
the State of Israel, may determine for itself amigration policy. Within this framework, it
is entitled to restrict the entry of foreigner® (i persons who are not citizens or immigrants
under the Law of Return) into its territory. Thatstis not obliged to allow foreigners to enter
it, to settle in it and to become citizens of iheTkey to entering the state is held by the state.
Foreigners have no right to open the door. Thikéscase with regard to foreigners who have
no connection with Israeli citizens. This is theeavith regard to foreigners who are married
to Israeli citizens and to their children. All dieim need to act in accordance with the
Citizenship Law, 5712-1952, and in accordance wiehEntry into Israel Law, 5712-1952.
According to these laws, the foreign spouse hasght to enter Israel, to settle in it or to
become a citizen of it, other than by virtue ofioady legislation. This immigration
legislation can restrict entry into Israel, deterengeneral quotas and impose other
restrictions that are recognized in civilized coigst

101. My opinion is limited to the viewpoint of th&raeli spouse, who wishes to realize his
family life with his foreign spouse or with thewipt child in Israel. Here too | do not claim
that the Israeli spouse has the power to compedttiie to open its gates to the foreign
spouse, to allow him to enter Israel, to recoghizeresidence in it or to grant him Israeli
citizenship. As can be seen from my opinion, tlagesis entitled to enact laws, like the Entry
into Israel Law, or the Citizenship Law, which régtthe right of Israeli spouses to a family
reunification with their foreign spouses. By virtokthis provision, thousands of foreign
spouses from the territories have been preventad éntering or staying in Israel. This leads
to my self-evident approach that the Knesset is@itted to enact the Entry into Israel Law,
which restricts the entry of spouses from the timigs. Indeed, had the Entry into Israel Law
provided that the entry of a foreign spouse coelghievented as a result of an individual
check with regard to the security danger that lesgmts, which satisfies the requirements of
the limitations clause, | would see no constitugigoroblem with that law.

102. What, therefore, is the difference of opinimithis case between my colleague’s
position and my position? At the basis of the défece of opinion lies the question whether
the Israeli spouse has a super-legislative coftistial right to realize his family life in Israel
with his foreign spouse and their joint child. Mylleague is of the opinion that the Israeli



spouse does not have such a constitutional rigits€yuently my colleague is of the opinion
that legislation that violates the realizationfwétfamily life in Israel does not need to satisfy
the conditions of the limitations clause, sinceastitutional right has not been violated. By
contrast, | am of the opinion that the Basic Lawnt&n Dignity and Liberty does give the
Israel spouse this right, as a part of his humgnit)i. In order to prevent the realization of
the right, the requirements of the limitations sunust be satisfied. In my opinion, the
provisions of the Citizenship and Entry into Israalv do not satisfy the conditions of
proportionality in the limitations clause. My calgue is of the opinion that had he needed to
resort to the provisions of the limitations claube, Citizenship and Entry into Israel Law
would satisfy its conditions. A second differené@pinion between us concerns the violation
of equality. My colleague is of the opinion thag ttight of the Arab-Israeli spouse is not
violated, since the Citizenship and Entry into élaaw is based on a permitted distinction.
By contrast, | am of the opinion that this law &sbd on a prohibited distinction. It should be
emphasized that my opinion is not that the keytHerforeign spouse to enter the state is in
the hands of the Israeli spouse. My position dagdaad to the conclusion that ‘recognizing
that the state has a constitutional obligationltmathe entry of foreign family members can
only mean a transfer of sovereignty to each andyewédividual citizen’ (para. 55 of my
colleague’s opinion). Certainly my position doe$ g@nt ‘an automatic right of immigration
to anyone who marries one of the citizens or resgglef the state’ilfid.), nor does it

therefore lead to the conclusion that ‘every citibelds the right to allow immigration into
the state, without the supervision of the stat@d(). My position leads merely to the
conclusion that a recognition of the constitutiongiht of an Israeli spouse to family
reunification with the foreign spouse imposes angdtate — which has the ability to
determine immigration policy in accordance withgtdicy and has the power to supervise its
policy — the obligation to enact a law that sagisfihe requirements of the limitations clause.
That was the position before the enactment of ilirebship and Entry into Israel Law and
that will be the position after the necessary amwmmts are made to this law. Did the state,
before the enactment of the Citizenship and Emitity israel Law, transfer sovereignty to
each and every individual citizen? Did the stagdole the enactment of this law, give an
automatic right of immigration to anyone who madlr@e of the citizens or residents of the
state? Did every citizen previously have a righditow immigration into the state, without
the supervision of the state? Where was the Entoylsrael Law until now? And what
happened, until now, to the Citizenship Law? Indeedording to my approach, the key to
entering the state remains with the state. It hapbwer to determine the criteria for
immigration, and also to deny it utterly. All thats required to do is that when it uses this
key — in so far as this violates a constitutiongiht of an Israeli spouse — it should be used
in a manner that is consistent with the value$efState of Israel, for a proper purpose and
not excessively. No more and no less.

103. My colleague’s position — which rules out gpplication of the limitations clause in
this case — is based on his interpretation of trestitutional right to human dignity. The
premise of my colleague and myself in this regarthé same. We both agree that human
dignity gives rise to ‘the right of an Israeli ¢én to live with the members of his family in
Israel, and the duty of the state to the citizealkow him to realize his right to live with the
members of his family in Israel’ (para. 47 of myleague’s opinion). Therefore, if both of
the spouses are Israeli, their right to realizeilfalifie in Israel is derived from the human
dignity of each of them (para. 48 of my colleagugpgion). But what is the law when one of
the spouses is Israeli and the other is foreign® der ways part. According to my position,
the human dignity of the Israeli spouse is to tivgether with his spouse — whether Israeli or
foreign — and their children in Israel. Accordirggrhy colleague’s position, there is a
material difference with regard to human dignitywieen the case where the second spouse is
also Israeli and the case where the second speust israeli. There are two considerations
that underlie this approach of hameis the strength of the constitutional right to héamily
life in Israel. According to my colleague’s apprbathe right to family life lies at the very



nucleus of human dignity, whereas the right todpthre foreign spouse to Israel in order to
realize family life here lies on the margin or péery (paras. 59 and 61 of my colleague’s
opinion). Theotheris the public interest in the obligation of thatstto all of its citizens to
determine the character and identity of the frantkvab communal life (para. 49 of my
colleague’s opinion), and the character of theeqjgdira. 54). In my colleague’s opinion, ‘we
ought to allow the public interest to have its fayn the beginning, when the scope of the
basic right is determined’ (para. 56 of my collegigwopinion). In my opinion, these
considerations of my colleague should not be aeckpind they are incapable of denying the
Israeli spouse of his right — a right derived fraomman dignity that may, of course, be
restricted when the conditions of the limitatiotsuse are satisfied — to realize family life
with the foreign spouse in Israel. | will discubsstapproach of mine in brief, and | will begin
with my colleague’s ‘strength’ argument.

104. In my opinion, the right of the Israeli spoteeealize his family life with the foreign
spouse in Israel lies at the very nucleus of thktrio family dignity. Let us always remember
that human dignity is the dignity of ‘man as a harbaing’ (s. 2 of the Basic Law: Human
Dignity and Liberty). If the realization of familife in Israel is part of the nucleus of human
dignity when both of the spouses are Israeli, therrealization of family life in Israel is part
of the nucleus of human dignity when only one @&f $pouses is Israeli. From the viewpoint
of the Israeli spouse, how is the case where tier apouse is Israeli different from the case
where the other spouse is foreign? Human dignitthe-nucleus of human dignity — is
identical in both cases. In both cases, if the spsuo not live together (in Israel or outside
Israel), they are unable to realize their famifg.IBut this is not all; even if the right of the
Israeli spouse to realize his family life with tleeeign spouse in Israel lies on the margin or
the periphery of the right to human dignity, istdl part of the human right, and it cannot be
violated without satisfying the conditions of tlmitations clause. Indeed, | am of the
opinion that making a distinction between a viaatof the nucleus of the right (which is
subject to the limitations clause) and a violawdiits periphery (which lies beyond the scope
of the right and therefore is not subject to thatktions clause) violates the constitutional
protection of human rights. This distinction exa@sdhe marginal or peripheral cases from
the scope of constitutional protection, and it éfsgrdrains human rights of a significant part
of its content, namely the marginal or peripheeses.

105. My colleague holds that taking into accoustphblic interest in determining
immigration policy excludes from the constitutiomgiht to family life the right of the Israeli
spouse to realize his family life with the foreigimouse in Israel. In my opinion, taking the
public interest into account — no matter how impottit may be — must be done within the
framework of examining the conditions of the lintiibas clause (the second stage of the
constitutional scrutiny) and not within the framewof determining the scope of the
constitutional right itself (the first stage of tbenstitutional scrutiny). This is the case with
regard to the right to family life and it is aldeetcase with regard to every other constitutional
right (see AlexyA Theory of Constitutional Lawupra at p. 196; R. DworkinTaking Rights
Seriously 1977, at p. 90; C.S. Nin@he Ethics of Human Right$991, at p. 29). The
methodology adopted by my colleague will eventuediguce the constitutional protection
given to human rights to a significant degrees likely to lead, for example, to an approach
that taking into account the public interest, sasmational security or public safety, with
regard to the right to freedom of expression, sthdind its place in determining the scope of
freedom of expression and not it determining thestitutional possibility of violating it.
Changing the ‘place’ of the public interest is aghere technical or methodological matter. It
is a matter with deep implications for human rightssrael. It involves a drastic reduction in
the scope of human rights. Indeed, the system addpt this court, according to which the
place of the public interest lies within the franmelvof the limitations clause, may give
constitutional protection to a law that violatesoastitutional human right, while protecting
the scope of the human right. By contrast, the obbae public interest within the framework
of determining the scope of the human right, asolleague holds, is likely to reduce the



right itself. According to my colleague’s methodgyp balances whose proper place is in the
limitations clause — when examining the valueshef $tate of Israel, the proper purpose of
the legislation and its proportionality — are madthin the framework of determining the
scope of the right itself, by imposing the burdersomeone whose right has been violated.
Thus this approach departs from a whole host abibets, in which it has been held that
taking account of the public interest finds itsgalén the stage of examining the violation of
the right (such as freedom of expression) andmtiie stage of determining the scope of the
right (see HCJ 806/88niversal City Studios Inc. v. Film and Play Revidoard[105];

CrimA 2831/95Alba v. State of IsraglL06], at pp. 303, 316; F. SchauEree Speech: A
Philosophical Enquiry(1982)). This opens up a nhew constitutional phat taises questions
concerning the various balancing formulae that khbea used and their relationship to the
balancing formulae in the limitations clause.

106. What is more, this approach amounts to ‘arermihing of the constitutional
balance’ (CrimA 4424/98&ilgado v. State of Isragl07], at p. 550); it involves a dilution of
the constitutional protection of human rights iratd. It leads us, in my colleague’s words, to
place in ‘doubt whether the Basic Laws were oritlynatended to give basic rights to the
individual while directly influencing the other initduals in the state and the image of
society’ (para. 62 of my colleague’s opinion; sk para. 39 of my colleague’s opinion).
But in my opinion there is no doubt in this regaBdsic human rights in Israel exist and are
recognized precisely where they are capable o€tjranfluencing ‘the other individuals in
the state and the image of society.’ It is pregisieén that we need them most in order to
protect our values as a Jewish and democratictgoCer role as judges, at this stage of our
national life, is to recognize in full the scopehaiman rights, while giving full strength to the
power of the limitations clause to allow a violatiof those rights, when necessary, without
restricting their scope.

107. It should be noted that | do not hold thaidaghts should be extended in every
direction. | hold that they should be given a pgipe interpretation. This interpretation is
neither a restrictive nor an expansive one. Ihigngerpretation that reflects the way in which
Israeli society understands the nature of humdrigjgccording to their constitutional
structure and according to the constitutional pples provided in the Basic Law, all of
which while taking into account what is valuablel @ssential and rejecting what is
temporary and fleeting (sé&grat v. Director of Population Registry, Ministof Interior [20],
at p. 780Man, Nature and Law Israel Environmental Protect®®ociety v. Prime Minister of
Israel[12], at p. 518Commitment téeace and Social Justice Society v. Minister ohfae
[49]). Moreover, | do not believe that giving a pasive interpretation to basic rights, while
taking into account the public interest within fremework of the limitations clause,
constitutes a violation of the principle of the aggtion of powers. There is nothing in the
principle of the separation of powers to the efflet the court should give a restrictive
interpretation to human rights, in order to linmetscope of judicial review of the
constitutionality of a law. There is nothing in ghenciple of the separation of powers that
leads to the conclusion that judicial review of domstitutionality of the law violates the
separation of powers. On the contrary, this reyiestects the limits of the power of the
various executive organs and protects human righis.is also the function of the separation
of powers. Finally, | do not think that my colleajuapproach leads to ‘a more
comprehensive and careful scrutiny of legislatigara. 42 of his opinion). On the contrary,
the more the public interest is taken into accaititin the framework of determining the
scope of the right, the smaller will be the roldhaf limitations clause, and the smaller will be
the possibility of a comprehensive and careful tieywof legislation. Instead of focusing on
the violating law, the analysis will focus on thelated right. Instead of a requirement that
the legislature should enact laws that satisffithigations clause, there will be a requirement
that the court should reduce the scope of humdmsrig

108. This position of mine with regard to the scopa constitutional right (such as
human dignity) and the restrictions on it (in tlemditions of the limitations clause) applies



both in times of peace and calm and in times ofavak terror. The armed conflict between
Israel and the Palestinians in the territories dagshange the scope of the human rights
belonging to Israeli citizens. Our right to humagnity, privacy, property and freedom of
occupation did not change when Hamas won the rexteciions in the territories. Basic
rights do not change according to the winds of pemavar that blow through our region.
Taking the security position into account — whislof course essential and requisite —
should be done within the framework of the limibais clause. For this reason, | accept my
colleague’s approach that ‘even those who supherposition that the Israeli citizen should
have a right — a constitutional right or a legghti— to have his foreign family member
enter Israel and reside in it will agree that reasof national security and public security
should qualify the right of the individual to hakis family member enter the country and
reside in it’ (para. 77 of his opinion). Notwithsthng, it should be re-emphasized that the
expression ‘will qualify the right of the individli@oes not mean that his constitutional right
as determined in the Basic Laws has been changecedoced. The meaning of this
expression is that the realization of the right treprotection given to it in legislation has
been restricted for reasons of national security@blic security, as required in the
limitations clause. When these pass — and we piteato this — no change will occur to the
constitutional right itself. It will remain as itag. The change will occur to the possibility of
realizing it. Therefore | agree with my colleaguafsproach that ‘a time of war is not the
same as a time of peace’ (para. 82 of his opinemg,that ‘things which are appropriate in a
time of peace cannot be maintained in a time of ¢ifaid.). Nonetheless, this change should
find its full expression within the framework ofetfimitations clause. It should affect the
realization of the right. This change is not capaiflaffecting the existence of the right and
the scope of its application. Therefore, we camgoée with his conclusion ‘that in times of
war there arise — or you may say, there awaken asiderations and interests that are
unique to this time, considerations and interdsis ¢an restrict the spheres of application of
the rights of the individual'ibid.). The unique considerations and interests indiofevar
must act within the framework of the limitationswete, and within the framework of the
constitutional right itself. They do not restrispheres of application of the rights of the
individual.” They restrict the possibility of reaing them.

109. Assuming that the Citizenship and Entry ist@él Law violates the constitutional
right, is this violation proportionate? My colleagand | agree that the first two conditions of
proportionality — the rational connection test ainé least harmful measure test — are
satisfied in our case. The difference of opiniotwla®n us concerns the third subtest (the test
of proportionality in the narrow sense, or the tatest,” as my colleague calls it). Even with
regard to this subtest, we both agree that thekbtgsrohibition provided in the Citizenship
and Entry into Israel Law provides more securityhte citizens and residents of the State than
the individual check. The framework of the doulstthierefore this: is there a proper
proportion between the additional security obtaibg@¢hanging over from the individual
check (which was used in the past) to the blank@tipition (which was introduced by the
Citizenship and Entry into Israel Law) and the &iddal violation of the human dignity of the
Israeli spouses caused by this change? My colléagegy is that ‘the additional security —
security for life — that the blanket prohibitiorvgs us as compared with the individual check
that is limited in its ability [is] proper’ (pard22). By contrast, | am of the opinion that the
additional security provided by the blanket protidsi is not proportionate in comparison
with the additional damage caused to the famib/dihd equality of the Israeli spouses.

110. My colleague puts on one pan of the scalestsélf. ‘We are concerned with life.
Life and death. It is the right of the residentdtaf state to live. To live in security. This right
of the individual to life and security is of gresitength. It has chief place in the kingdom of
rights of the individual, and it is clear that gieat weight is capable of determining
decisively the balance between damage and be(ith. 120 of his opinion). Against this
he places on the other pan the right to have falif@\ibid.). Indeed, | accept that if we
weigh life against quality of life — life will preail. But is this the proper comparison? Had



we posed the question in this way — life againgtliggof life — we would certainly have
held that we are permitted, and perhaps even abligetorture a terrorist who constitutes a
‘ticking bomb’ in order to prevent harm to life;ahwe are permitted, and perhaps even
obliged, to reassign the place of residence ohaadent family member of a terrorist in order
to persuade him to refrain from terror and to pream injury to life; that the security fence
should be placed where the military commander vdgbeplace it, since thereby the lives of
the citizens of the state are protected, and any bathe local population, whatever its scope
may be as long as it does not harm life itselfpcafe compared to the harm to the lives of
the citizens of the state. But this is not how weided either with regard to torture, or with
regard to assigned residence or with regard thaine caused by the separation fence to the
fabric of the lives of the local residents (sespesetively,Public Committee Against Torture
v. Government of Isra¢102]; Ajuri v. IDF Commander in West Bafild; Beit Sourik Village
Council v. Government of Isragl]). In those cases and in many others we alygayfiuman
life at the top of our concerns. We were sensiiveerror and its consequences in our
decisions. Indeed, human life is dear to us alf; @ur sensitivity to terror attacks is as strong
as in the past. We made the decisions that we mechise we do not weigh life against the
guality of life. In doing so, life always takes peglence and the result is to refrain from any
act that endangers human life. Society cannot éperdhis way, either in times of peace
(such as with regard to road accident victimshdrmes of war (such as with regard to
victims of enemy attacks). The proper way of posirgquestion is by means of the level of
the risks and the likelihood that they will occand their effect on the life of society as a
whole. The questions that should be asked in ca& age questions of probability. The
guestion is what is the probability that human Vifid be harmed if we continue the

individual check as compared with the likelihoodtthuman life will be harmed if we change
over to a blanket prohibition, and whether thisiaolidal likelihood is comparable to the
certainty of the increase caused thereby to thiatiwm of the rights of spouses who are
citizens of the state.

111. Now that we have begun discussing the issuslofwe must declare openly that
democracy and human rights cannot be maintaindtbuittaking risks. Professor Sajo
rightly said that ‘liberty is about higher risk-tag’ (A. Sajo (ed).Militant Democracy
(2004), at p. 217). Indeed, every democracy isireduo balance the need to preserve and
protect the life and safety of citizens againstrtbed to preserve and protect human rights.
This ‘balance’ simply means that in order to protaeman rights we are required to take
risks that may lead to innocent people being udociety that wishes to protect its
democratic values and that wishes to have a detmsgstem of government even in times
of terror and war cannot prefer the right to lifieevery case where it conflicts with the
preservation of human rights. A democratic sodetgquired to carry out the complex work
of balancing between the conflicting values. Thikahce, by its very nature, includes
elements of risk and elements of probability (#e¢his regard, C.R. Sunsteimaws of Fear:
Beyond the Precautionary Princip{2005), at pp. 204-223; J. Waldron, ‘Security and
Liberty: The Image of BalanceThe Journal of Political Philosophyol. 11 (2003), at pp.
191-210; M. Freeman, ‘Order, Rights and Threatstofesm and Global Justice,” iHuman
Rights in the War on TerrdR. Wilson, ed., 2005), at pp. 37-56). Naturallg must not take
any unreasonable risks. Democracy should not cosuidgtde in order to protect the human
rights of its citizens. Democracy should protestlit and fight for its existence and its values.
But this protection and this war should be cargatin a manner that does not deprive us of
our democratic nature.

112. In this perception, the comparison in our imwins not between life and family life.
The comparison is between the risk to life andittedihood that the right to life will be
violated as compared with the certainty of theation of family life. In my opinion, the
additional security caused by changing from anviddial check to a blanket prohibition of
the entry of husbands up to the age of 35 and wipds the age of 25 cannot be compared to
the additional damage to the Israeli spouses asudt of the violation of their right to family



life. Indeed, if an individual check is proper,indhe viewpoint of the risks that should be
taken in our defensive democracy, when the husteahes 35 and the wife reaches 25, why
does it become improper, from the viewpoint oftisks, when they have not yet reached
these ages? This question is asked mainly agaiestackground of the state’s position,
which it repeatedly stated before us and which olleague discussed in his opinion, that the
concern is with regard to a change in the posiiotme foreign spouse after entering Israel.
My colleague asks: ‘who therefore is so wise tleatlbes not suspect that a resident of the
territories may become associated with a terroamimgtionafter receiving Israeli
documentation? (para. 111 of his opinion). Indéleel suspicion certainly exists. As the years
pass, this concern may even increase. And yet,ithstanding this concern, the state
decided — rightly, in my opinion — that this coneés insufficiently serious in order to

reject an individual check and in order to necassia blanket prohibition for husbands aged
35 or more and wives aged 25 or more. The sameasof the transition provisions included
in the Citizenship and Entry into Israel Law, whioly colleague discusses (in para. 123 of
his opinion). These provisions provide that the ister of the Interior or the military
commander in the territories may give licencesu® &nd permits to stay in Israel to residents
of the territories who filed their application flamily reunifications before 15 May 2002,
subject to an individual check of the risk presdriig him. My colleague calculates the
number of those persons who may benefit from #uesition provisions at approximately
16,000. So we see that with regard to these thogshe state remains satisfied to carry out
individual checks, notwithstanding the risk invalviherein. The violation that would be
caused by applying the law retroactively appeathdcstate — and rightly so — too serious a
violation of the rights, which ought to be avoidagn at the price of the security risk
involved therein. The same is true of residenthefterritories who enter Israel for work
purposes. Also with regard to them the state isfsad to carry out an individual check,
notwithstanding the risk inherent in this. The reeetlisraeli society for the work of these
people seems to the state — and in my opiniontlyigh to be creating a risk that should be
taken. Against the background of all of theses difficult, very difficult, to give such great
weight to the risk that arises from holding an undlial check, which is right and proper for
spouses over the age of 35 (for husbands) andtloege of 25 (for wives), for spouses who
submitted their request before the effective date, for workers from the territories,

precisely in the case of the other foreign spouwdeswish to enter Israel. Once again, were
we to place before us human life only, we wouldbkged to reach the conclusion that
whatever the age of the foreign spouses, a blgrkéibition should be applied to them; we
would also be liable to determine that family réigaitions should not be allowed,
irrespective of the question of when the applicati@s filed; we would also be liable to
determine that workers should not be allowed abadinter from the territories. But this is not
what the Citizenship and Entry into Israel Law pdes. If the state is prepared to take the
risks to human life that its policy — which refraifrom a blanket prohibition and is satisfied
with an individual check — causes with regard touses over the ages of 35 and 25, and if
the state was prepared to take the risks of gigirtgy permits to spouses who filed their
application before the effective date, and if ttaéeswas prepared to take the risks in allowing
workers from the territories to enter Israel andatisfied with an individual check, it is a sign
that the risk presented by being satisfied withnalividual check is not so large that it can
justify the serious violation to the family life tie Israeli spouses.

113. Naturally, everything should be done in otdencrease the effectiveness of the
individual check. In this regard, the Citizenshigldntry into Israel Law contains provisions
with regard to the individual check of those pessttnwhom the blanket prohibition does not
apply (s. 3D of the law). It is possible, of coyrseexercise these provisions with regard to
everyone who undergoes an individual check. Itds possible to propose additional
measures that can be taken. Thus, for examptepissible to give weight to the fact that the
Israeli spouse applied originally to the responsl@mid asked that an individual check should
be made. Of course, die factothere is no real possibility of receiving relevarformation



from an individual check of a foreign spouse beeanfghe security position, there is no
alternative to deferring the decision concerning bntil the individual check becomes
possible. Where fighting is taking place checksraxiecarried out; where there is no
possibility, because of the security conditionsmaiking a check, it should be deferred until
the conditions change. All of these will be detered in accordance with the conditions of
the time and place; they will be governed by a kdaprohibition. Therefore, with regard to
those spouses for whom the individual check isiptesst should be made. In such situations
the disproportionality of the blanket prohibiticiaisds out. Why should the Israeli spouse not
be allowed to have a family life in Israel with tfegeign spouse, when a reasonable check
shows that the foreign spouse does not constitseearity risk at the time of the check, and
there exists little risk that this will change hetfuture? Even if the burden of proof is placed,
in this regard, on the Israeli spouse, why shoeltvé deprived of the possibility of proving
that the burden has been discharged?

Conclusion

114. The decision in these petitions is diffictife are members of Israeli society.
Although we sometimes find ourselves in an ivonydo, that tower is in the heart of
Jerusalem, which has on more than one occasioarsdffrom ruthless terror. We are aware
of the killing and destruction that the terror aggiithe state and its citizens brings in its wake.
Like every other Israeli, we too recognize the neprotect the state and its citizens against
the serious harm of terror. We are aware thahershort term, this judgment of ours will not
make the state’s struggle against those that aittacky easier. But we are judges. When we
sit in judgment, we ourselves are being judg@&i Sourik Village Council v. Government of
Israel [2], at p. 861 {323}). As judges, we know that weist find a proper balance between
human rights and security. ‘In this balance, humgimts cannot receive complete protection,
as if there were no terror, and state security ctreteive complete protection, as if there
were no human rights. A delicate and sensitivertzaas required. This is the price of
democracy. It is expensive, but worthwhile. It sgginens the state. It provides a reason for its
struggle’ @juri v. IDF Commander in West Bafil, at p. 383 {120}). We discussed this in
Public Committee Against Torture v. Governmenstdel [102], which concerned the use of
violence in order to save human life from a testowho was alleged to be a ‘ticking bomb.’
These remarks are also apposite in this case:

‘We are aware that this decision does not makasiee to deal with that reality.
This is the destiny of a democracy — it does netakmeans as acceptable,
and the ways of her enemies are not always opgnAalemocracy must
sometimes fight with one hand tied behind its b&sken so, a democracy has
the upper hand. The rule of law and the libertthefindividual constitute
important components in its understanding of sécuit the end of the day,
they strengthen her spirit and this strength alldws overcome its difficulties’
(ibid. [102], at p. 845 {605}).

Were my opinion accepted, the result would be theaCitizenship and Entry into Israel

Law is void. The declaration of the law’'s voidamesuspended until 16 July 2006.

Vice-Presdent EmeritusM. Cheshin

When | received the opinion of my colleague, Pressidarak, | put my hand in his and
allowed him to lead me along his path. So we foldwwaths that were paved with basic
principles, we ascended mountains with summitsasfdorights, we transversed doctrines, we
descended into specific rules of law, and on oy wa were continually accompanied by
justice, truth, integrity and common sense. Towdéndsend of the journey, we boarded a ship
and we reached an island in the middle of the adé&ndisembarked, and on the pier a
dignified person greeted us.



‘Welcome,” the man welcomed us with a kind exprassi

‘Greetings,’ we replied, and added: ‘We are fronads, from the Supreme Court of Israel.
And who are you, sir?’ we asked.

‘My name is Thomas, Thomas More, also known as Td®Morus.’
‘Very pleased to meet you. And what is this place@’'asked.

‘You are in the state of Utopia,’ the man repliadd added: ‘The state of Utopia was
established according to a plan that | outlined ook that | wrote, which has the same name
as the state, Utopia. By the way,’ the man addbd,word Utopia is from Greek, and it

means “nowhere”.

‘Interesting, very interesting,” we said, ‘And aargons of the law, let us also ask you this:
what is the legal system in Utopia? Is it similathe legal system in Israel?’ (Our assumption
was, of course, that this wise man knew the Istagél system).

Mr More immediately answered: ‘I am sorry, but thare vast differences between the
two legal systems, and it will be a long time beftarael reaches the level of Utopia. At this
time, you are fighting for your lives, for the ebeéisce of the state, for the ability of the Jewish
people to have a communal and national life likgpebples. The laws of Utopia — in the
position you find yourselves in at present — arefapyou. Not yet. Take care of yourselves,
do the best you can, and live.’ Thus spoke the it he said no more.

Then | awoke, and it was a dream.

* k%

The Citizenship and Entry into Israel Law (Tempgrrovision), 5763-2003 (‘the law’ or
‘the Citizenship and Entry into Israel Law’) tells that, subject to various exceptions —
which are extensive — Israeli citizenship shall betgiven to a resident of Judaea, Samaria
or the Gaza Strip (the territories), nor shallcattice to live in Israel be given to such a person.
The law does not apply to the residents of Isitaglins in the territories. On this occasion, we
are concerned with the question whether the laisfiet — or does not satisfy — the
constitutionality tests set out in the Basic Lawanivn Dignity and Liberty.

2. | have read carefully the opinion of my catiee, President Barak. The opinion is
broad in scope and excellently presented, fromnmégg to end. | read it, but | was unable to
agree. My path in the law is, in its essence, défiefrom my colleague’s path. My thinking is
different from my colleague’s thinking.

First of all, | believe that the State of Israel — like anymoy in the world — is entitled
to restrict by law the immigration of foreignersarisrael, including the spouses of Israeli
citizens. | do not accept that the citizens of$itete have a constitutional right — i.e., a right
by virtue of which it is possible to declare a statof the Knesset void — that their foreign
spouses may immigrate into Israel by virtue of mage. Admittedly, | too, like my colleague
the president, recognize the lofty status of tghtrto marriage and family life, but a
disagreement divides us with regard to the secgnitgirts that derive from that right. Unlike
my colleague, | doubt whether the right to marriagd family life implies a constitutional
duty that is imposed on the state to allow foraijizens who married citizens of the state to
enter Israel.

Secondlyin times of war the state — any state — may efgry to citizens of an enemy
of the state, even if they are married to citizehthe state. The State of Israel, as we all
know, is at war — or at least a quasi-war — whihruel and hard, against the Palestinian
Authority and the terror organizations that actiraithin it. The residents of the Palestinian
territories arale factoenemy nationals, and as such they are a groupithsents a risk to the
citizens and residents of Israel. The state isfoes entitled, in order to protect its citizens
and residents, to enact a law that prohibits thiey ef residents of the territories — enemy
nationals — into the state, as long as the statgaofor quasi-war continues. The basic right
to marriage and family life is a basic right that all recognize as a right derived from human
dignity. But | doubt whether it implies, in itsef,duty imposed on the state to allow the entry



into Israel of enemy nationals merely because tharied persons who are residents or
citizens of Israel. This is an enemy that is spdngoa prolonged and murderous attack
against the state and its residents. Here we sl find the answer to the claim of
discrimination, since a distinction made by the fawa distinction that concerns the residents
of the territories and not the citizens of theestat is a permitted distinction between the
citizens of the state who married foreign citizéreg are enemy nationals and citizens of the
state who married foreign citizens that are notgneationals.

Third, even had | agreed with my colleague’s approath meigard to the constitutional
status of the right to family life with persons waie foreign to the state, | still would not
agree with his conclusion that the test of propodlity (‘in its narrow sense’) undermines
the law and dooms it to destruction. Unlike my eatiue, | am of the opinion that the
advantage and benefit that the Citizenship andyfnto Israel Law contributes to the
security and the lives of Israeli residents ovesithe violation that the law inflicts on some
of the citizens of Israel who have married — or vititend to marry — residents of the
territories and who wish to live with their spousdsrael. Indeed, when we place on one side
of the scales the right of the citizens of Isradife and security and on the other the right of
some of the citizens of Israel to marry residefthe territories and live in Israel, the first
side has greater weight. This should be the lawevbecurity is undermined to a significant
degree, when life is in constant risk. And we albW that when we speak of risks to life and
preserving life, we are not speaking metaphoric#ilig life that we are seeking to protect,
and no less. So when the Knesset — the supremeibdsiyaeli democracy — decided that
the provisions of the Citizenship and Entry intaéd Law, a temporary law that is qualified
with considerable restrictions, constitutes anctife and proper tool for protecting the lives
of the citizens of the state and for the war adgahes serious risks to life and security, | find it
difficult to accept that from the viewpoint of Iglasociety the law commits the sin of
disproportionality.

3. The Citizenship and Entry into Israel Lavaikw that was enacted against a difficult
security background in which the State of Isramdl4i itself. Against this difficult background,
since we know from past experience that some ofdbiglents of the territories — residents
who by virtue of their marriage were given Israifizenship, with permits to move freely
within Israel and between the areas of the Palastiiuthority and Israel — aided the terror
attacks of suicide bombers that plague Israelppinmion is that the petitioners are not
entitled to the voidance of the law. We should glsveemember: Israel is not Utopia. Israel
finds itself in a difficult armed conflict with thealestinians. An authority against a state. One
collective against another. And this armed confiies become like a war. Not like the War of
Independence; not like the Six Day War; not like Wom Kippur War. But it is a war
nevertheless. And a state that finds itself iragesdf war with another state usually
prohibits — and is entitled to prohibit — the entfythe residents of the enemy state into its
territory. This is also the case here. As to thati@ship between the state and its residents
and citizens, its internal relations, the statenstled, in order to protect its citizens and its
residents, to forbid the residents of the areaithaiging an armed conflict with it — to
forbid the residents of the ‘enemy state’ — to etdeael.

4. When it became clear that some of the retgdarthe territories who live in Israel
were involved in the activity of suicide bombersordame from the Palestinian Authority,
and when it became clear to the security estabbshiinat they were unable to distinguish
with a reasonable level of accuracy between thdests of the territories who are likely to
aid terror and the residents of the territories w@h®not likely to aid terror, even if only for
the reason that the terror organizations seekeledi those residentdter they receive the
coveted Israeli documentation, we are of the opitiat the arrangement provided by the
Knesset in the Citizenship and Entry into Israell-a- a law whose validity is limited in time
and whose application is qualified by reservatienaccording to which Palestinian residents
from the territories, in the age groups statedhenlaw, will not be given citizenship or a
licence to live in Israel, is a constitutional gardportionate law.



5.  We all know that the provisions of the lawrhaome of the citizens of Israel who
wish to marry Palestinian spouses and live wititireIsrael. As human beings, we can only
identify with the pain of those innocent person®adiright to have a family life in Israel has
been violated. But there are two sides to the s, as long as the Palestinian-Israeli
armed conflict continues, as long as the Palestit@eror continues to strike Israel and
Israelis indiscriminately, as long as the secuséyvices find it difficult to distinguish
between those who aid our enemies and those whotdaid our enemies, the right of the
few to have a family life in Israel should yieldttze right of all the residents of Israel to life
and security. Indeed, it is the right — more, ithe duty — of a state, of every state, to
protect its residents against those who wish taltaem, and from this it can be derived that
the state may prevent the immigration of enemyomats into it — even if they are merely
the spouses of Israeli citizens — while it is wagam armed conflict with that enemy.

Concerning the armed struggle that the Palestiniamswaging against Israel and
Israelis

6. In September 2000, a murderous terror onblaggan to afflict the State of Israel
and its residents. Its origins were in the terr@®iof Judaea, Samaria and the Gaza Strip. The
onslaught is planned and executed almost entireRabestinians who are residents of the
territories. The armed struggle of the Palestinagenst the State of Israel and its residents
has not stopped, and while we write this judgmbaetditizens of Israel continue to live under
the threat of the murderous terror that is direetgainst them. We already know that we are
speaking of one of the most serious onslaughtsatbdtave undergone. Tens of thousands of
terror attacks originating in the territories haweick children, the elderly, women and men
indiscriminately and mercilessly. The vast majodfythese are innocent citizens who are
engaged in their normal day-to-day activities. Thas led to the death of more than one
thousand Israelis and the wounding of thousande miduch property has been damaged and
destroyed. The economy of the State of Israel kas Beriously undermined. Daily life in the
country has been disrupted. Many citizens haverbedearful of everyday occurrences, such
as travelling on buses, visiting shopping malls eating out in restaurants. In the eyes of the
world Israel is pictured as a country afflictedwiérror that should not be visited.

7. Let us briefly mention the facts that carchited ‘plain facts,’ but in truth they are
stained and discoloured with much blood. Since &aper 2000 the Palestinian have carried
out 26,448 terror attacks, in which they have muede.,080 Israeli citizens and wounded
7,416 citizens. The number of terror attacks inetudll the terror attacks that were carried
out in Israel and the territories, and it inclugasious types of enemy terror activity, such as
huge explosions with many victims inside Israegating attacks in the territories and the
firing of Kassam rockets and light firearms intoaksl. For our purpose, we will focus on the
attacks that are carried out inside Israel, ittacks whose execution usually requires the help
of persons who live legally in Israel and are @blavoid obstacles that Israel places in the
path of terrorists who come from the territoriesidie the State of Israel — literally in the
home — the Palestinians have carried out 1,596rtattacks, including 148 suicide attacks.
626 Israeli citizens were murdered near their homvege they were sitting in restaurants,
travelling on buses, shopping at malls or waitmgross a pedestrian crossing with small
children. 6,446 Israelis — men and women, childied the elderly — have been wounded,
some with very serious injuries that will leaverthecarred all their lives. In the suicide
attacks alone the Palestinians have murdered 58&lisand wounded thousands. This is the
reality in which we live. These are the resultshef war that the Palestinians are waging
against us. And at this time we do not know whatdoow will bring.

8. To protect the residents of the state, I9saifihting terror to its utmost. But this war
is not simple at all. It is also not like previonars, those wars which shaped the norms of
war accepted in international law. The Palestimian of terror is not carried out by an
organized army wearing uniforms, nor is it wagedhanbattlefield. This is a war of terrorists
who do not wear a tag to distinguish themselves fitee other inhabitants of the territories
and who direct their attacks against civilians vahe going about their daily lives. The



terrorists hide and mingle among the Palestinigrufadion so that it is impossible to know
who is an innocent Palestinian resident, who ey@tist and who is a Palestinian resident
who is likely to aid terror. This hiding of the ter organizations among the civilian
population is not a coincidence. The terroristelddliberately among the civilian population,
and they sometimes make use of the innocent pamulas ‘human shields’ against the
operations of the IDF. Moreover, the terrorists@ixen support and assistance by parts of the
civilian population. Indeed, not only do the infabis of the territories do nothing to stop the
terror, but many of them even support it and a#sidtlarge number of terrorists receive the
encouragement and assistance of those around tigttheir families. Many regard the
perpetration of acts of terror and aiding terroaaseans of ensuring the future livelihood of
the family. Others act because of threats, and adigkthe terror organizations out of a fear
that if they do not do so they or their familiedldisappear. The Palestinian Authority itself
also does not do enough to subdue terror, andsaralecases it has been found that the
Palestinian Authority or persons who were membertsiagencies aided acts of terror or
took part in them directly. This supportiister alia, a result of the extreme and rabid
incitement that calls for acts of violence to beied out against Israel and its residents. This
incitement has continued for many years, anddtdar that it has penetrated all sectors of
Palestinian society. This court has been calleshdine past to consider the difficult and
complex security reality in which we find ourselvest us cite remarks made by President
Barak three and a half years ago (on 3 Septeml®®) 20Ajuri v. IDF Commander in West
Bank[1], at p. 358 {87}:

‘Israel’s fight is complex. The Palestinians uségr alia, guided human bombs.

These suicide bombers reach every place wherdissase to be found (within

the boundaries of the State of Israel and in thaskevillages in Judaea and

Samaria and the Gaza Strip). They sew destructidrspill blood in the cities

and towns. Indeed, the forces fighting againsielsage terrorists; they are not

members of a regular army; they do not wear unigotimey hide among the

civilian Palestinian population in the territori@scluding in holy sites; they are

supported by part of the civilian population, aryctheir families and relatives.’

In another case, the court considered the attippedeailing in Palestinian society and the
encouragement given by some of the Palestinianlatgui to the war of the terror
organizations against the State of Israel (CrimB812@3Saadi v. State of Israélinreported),
perJustice Levy):

‘... It is sufficient to point to the large number attacks that have been
perpetrated and the many others that were previesmedt is especially
appropriate to point to the exultations and joyowing the killing of Jews, and
the “days of feasting” announced by the familieshoise who are declared to be
“martyrs” after their families are told of the deaif their sons. In my opinion,
these are capable of clarifying to what extentgbjulation of the territories
occupied by Israel encourage the suicide bombetswa can therefore
understand the growing number of persons who aeaped to act as “live
bombs.” In this situation, the need to search &edents in order to reduce the
cycle of killing is an existential need that knome parallel...’

Someone who has not seen a mother praising haevlsokilled himself as a ‘live bomb’
in order to murder Israelis — and who among ustaseen these scenes of horror on the
television screen — has never seen anything surrdas life. Such are the enemies of Israel.

9. We received clear and explicit evidence effihevailing attitude of the Palestinian
public in the elections that took place in the Bihéan Authority on 25 January 2006. In
these elections the Hamas organization won a najfrthe seats in the Palestinian
parliament, and as a result of this win it alserfed the government of the Authority. | think
that there is no need to expand on the naturesofldimas organization that, already on 22
June 1989, seventeen years ago, was declared ggibhenment of Israel to be a terror



organization, in accordance with the definitiortlo term in the Prevention of Terror
Ordinance, 5708-1948. Hamas is a murderous tergamndzation, one of the most extreme
and dangerous of the terror organizations, whoskudal and clear purpose is to fight a war
of Jihad that will wipe Israel off the face of tharth. The beliefs of the Hamas organization
can be learned from the organization’s charterctvigives clear expression to the ideology
that governs it. This charter, which is the basigstitution of Hamas, reveals an extreme
outlook that calls for an uncompromising war ofagifagainst Israel and Zionism. The Hamas
organization regards itself as a link in a holy wgainst the Zionist invasion, and it calls
upon the whole Moslem nation, and especially tHeddiaian people, to take a part in this
war which will lead to the destruction of the Stafdsrael. The charter of the Hamas
organization numbers many pages, and we will &ite(the translation which the state
submitted for our study) only some of the main f®in brief. At the beginning of the
charter, there is the following quote that is htited to Hassan Albana, the founder of the
Moslem Brotherhood movement in Egypt:

‘Israel will exist and will continue to exist untglam will obliterate it, just as it
obliterated others before it.’

This is the beginning of the charter and this esekil and cruel spirit that permeates it.

Further on, the Hamas charter states that ‘Paeigitand belonging to the Islamic Wakf,’
and in consequence of this ‘it is forbidden tonegliish it or any part of it or to concede it or
any part of it.” Since the Hamas organization raesany solution that involves conceding
Palestinian lands — i.e., rules out any solutiat ttoes not involve the destruction of the
State of Israel — the charter states openly andesgjy that the Hamas organization rules out
any peaceful solution whatsoever, since a peasefution means a concession of holy
Palestinian lands. Hamas believes that the on@algdsolution to the ‘theft of Palestine by
the Jews’ is a solution of war: not merely any vimut, a holy Islamic war that will wipe the
State of Israel off the face of the earth. In 8psit, the Hamas organization calls upon
Moslems in general and Palestinians in partic@goin the ranks of the Jihad warriors (the
Mujadeen) in their war on Israel, and it also cafg®n Islamic religious scholars to
disseminate the spirit of Jihad and nurture Islatpitsciousness among the whole people
(paras. 14 and 15 of the charter):

‘... The freeing [of Palestine] is a personal obligaton every Moslem
wherever he is. It is [solely] on this basis tha¢ should address the problem [of
Palestine], and every Moslem should understandaik

When the enemies steal a part of Moslem latidsJihad becomes a personal
duty of every MoslenWith regard to dealing with the theft of Palestlyy the
Jews there is no alternative to raising the banner d¢fall, something which
requires the spreading of Moslem consciousness grim@masses on a local,
Arab and Moslem level, and there is no alternatovepreading the spirit of
Jihad among the [Islamic] nation, fighting the enesnand joining the warriors
of the Jihad [the Mujadeen].

It should be stated that further on the chartegleagainst Israel and the Jews serious and
fantastic anti-Semitic accusations, including tbeusation that ‘they were behind the French
Revolution, the Communist Revolution and most efavolutions of which we have heard
and of which we hear in various places’; it is Jlesvs who caused the First World War which
was intended to destroy the Ottoman Caliphate)&wes have set up secret organizations
throughout the world and they control them; thesleat up the United Nations — which
replaced the League of Nations — in order that thaght control the world; the Jews use
money and resources in order to control the warltita ensure the foundation and existence
of the State of Israel (para. 22 of the chartexjekd, the Protocols of the Elders of Zion have
worthy progeny.



10. These, then, are the beliefs of the Hamas trajgon, these are its purposes, and to
our sorrow Hamas has acted and continue to actlgr ¢o realize its beliefs and purposes.
Since it was founded, Hamas has fought a cruehaurderous war of terror against Israel
and it strikes Israeli citizens without mercy. Huedks have been killed and thousands have
been wounded in suicide attacks inspired by thardegtion, and thimmodus operandias
spread to other Palestinian organizations and fhem to Moslem organizations throughout
the world. Much blood has been spilt, and Hamasimoes on its path.

11. And yet, despite its extreme positions, Hansasbenefited and the Palestinian public
elected it to lead them. The Palestinian publictel# the Hamas organization to power, and
as a result of this election Hamas has formed amorent in the Palestinian Authority.
Hamas members hold office as the prime ministeraanahinisters in the government, they
control the Authority’s budget and they decidepitdicy. Members of the Hamas organization
are the Authority’s spokesmen, they control the imedd they implement their policy vis-a-
vis the world and the State of Israel. The Hamagamization and the Palestinian Authority —
at least the organs of government in the Palestiighority — have become one.

12. An armed conflict has been taking place betwseel and the Palestinians for many
years. This conflict has reaped a heavy price dh sides, and we have seen the massive
scale of the harm caused to Israel and its inhatisitd he Palestinian public plays an active
part in the armed conflict. Among the Palestiniablf there is enmity to Israel and Israelis.
Large parts of the Palestinian public — includitgpgersons who are members of the organs
of the Palestinian Authority — support the armedggle against Israel and actively
participate in it. The terror organizations andrtioperatives are well placed in all parts of
Palestinian society and they receive its assistatdeast by its silence and failure to prevent
terror operations. The Palestinian public choseHammas terror organization to rule it, and
we know what are the character and the beliefa@ptrty that controls the Palestinian
Authority. All of these are facts that are not isglite, and the conclusion that follows from
them is that the Palestinian Authority is a poditientity that is hostile to Israel. It follows
from this that the residents of the territories vddea, Samaria and the Gaza Strip — are
enemy nationals. Admittedly, between Israel andRalkestinian Authority there is a complex
and intricate relationship which is not merely tienship of war, and it is clear that many
of the residents of the territories do not take jpaterror and even denounce it. But we are
concerned with the rule, and when we are spealititeaule — in the Palestinian Authority
and the Palestinian public — the picture that wiiolds a picture of hostility and enmity.
The Palestinian Authority is hostile to Israel. farthe places under its control, and with its
knowledge — possibly even on its initiative andhaits encouragement — an armed struggle
is being waged against Israel and its residentshaman bombs from the territories sew
death and destruction in Israel. The relationshigrael and the Authority is similar to the
relationship between states that are at war withasmother.

The security background to the enactment of thieeRiship and Entry into Israel Law

13. The State of Israel and the security force® ltmne all they can to defeat the wave of
terror that has overwhelmed the state, and theg hdwopted wide-ranging measures, some of
which have led, regrettably and as an inevitablesequence, to harm to the Palestinian
population. Thusinter alia, military operations have been conducted, soma lange scale,
in the territories under the control of the Paldati Authority. These operations involved
infantry, heavy weapons — tanks and armoured pagararriers — helicopter gunships and
airplanes. The army entered Palestinian towns dlag@s, engaged in fierce fighting there
and arrested many suspects. The army imposed cidedvsieges in various areas and
several cities in Judaea and Samaria. Roadbloctes se¢ up on highways and roads in the
territories. The State of Israel initiated a polafytargeted attacks — on the land and from the
air — and in several cases it accidentally causedhhio the civilian population among whom
the terrorists who were being targeted by the diggravere hiding. Alongside these military
operations, when it was found that they did novjgt® a satisfactory solution to the terror



onslaught, the State of Israel began building #oeisty fence, which was intended to be a
physical barrier that would prevent terrorists fremering the State of Israel.

14. Almost all of the military activities of thea&é of Israel were attacked in the court, on
the grounds that they harm citizens who are nailimd in terror, but the opinion of the court
was consistent and clear: it is the right of thet&to protect itself and its residents against the
terror onslaught, and this is true even at thegpoicche accidental and unintentional harm to a
civilian population that does not wish to harm 8tate of Israel. The right to life and
existence — the life and existence of the residehtsrael, the life and existence of the
state — therefore overrode other important rightsl the voice of the court was heard loud
and clear. See, for exampkgit Sourik Village Council v. Government of Isrgg|
Marabeh v. Prime Minister of Isragb]; Marab v. IDF Commander in Judaea and Samaria
[3]; Centre for Defence of the Individual v. IDF Commeamith West Bankd]; HCJ 8172/02
Ibrahim v. IDF Commander in West Baji8]; HCJ 4764/0#hysicians for Human Rights
v. IDF Commander in GaZ4.09]; HCJ 1730/9€abiah v. IDF Commander in Judaea and
Samaria[110]. Those cases admittedly concerned the &ctiWithe state in an area held
under belligerent occupation, and thus they wefferént from the case before us. At the
same time, we can learn from those cases how ambalrights, which we are also required to
do in this case, when on the one side there anésra@ the individual and on the other said
there is the duty of the state to prevent terrtivities and to protect the lives of the residents
of the state.

15. Notwithstanding all the activities and effasfehe state of Israel, the terror onslaught
was not stopped, and whenever a method of reddeengbility of the terrorists to harm Israel
was found, the terror organizations made greattsffo overcome that method. This is what
happened after the building of the security fefide terror organizations encountered a
method of defence that they found difficult to aame, and in order to avoid it they began to
avail themselves of residents of the territorie®Whd undergone processes of ‘family
reunifications’ and were given permits to entea¢drand move around in it freely. ‘The
Israeli identity cards that were given to residaitthe territories [as a result of marriage to
citizens or residents of Israel] allowed them fre@vement between the areas of the
Authority and Israel, and made them the preferredig of terror organizations for carrying
out hostile activity in general, and inside Isrimgbarticular’ (explanatory notes to the draft
Citizenship and Entry into Israel (Temporary Praui$ Law (Amendment) 5765-2005,
Hatzaot Hok (Draft Laws) 765, at p. 624). Thus a new reality was cre@aedhich there is
increasing involvement in the conflict on the pafrPalestinians who were originally
residents of the territories and who have Isralelitity cards as a result of the process of
family reunification with persons having Israeliibénship or residency, and who abused
their status in Israel for the sake of involvemienterror activity, including aiding the
perpetration of suicide attacksbid.).

The law and the security reasons underlying it

16. The residents of the territories who have damisithat permit them to stay in Israel
have therefore become a target for recruitmenhbydrror organizations because of their
ability to aid in the perpetration of terror attadk Israel. And indeed, the security forces of
Israel have found that the efforts of the terrayamizations have borne fruit, and that the
involvement of the residents of the territoriesrgiaug Israeli identity cards in terror activity
has increased. We should further point out thahore than one occasion the terror
organizations contacted a resident of the teragaiter he passed all the required checks —
including a check of the lack of a security riskard he received a permit to stay in Israel. In
other words, when he received the permit, the essidf the territories had no connection
whatsoever with the terror organizations and tlueecthe security establishment did not find
that he presented a security danger, but afteiviagehe documentation the terror
organizations recruited him into their ranks toiaiderror activity.



17. Against the background of this difficult setyreality, the government of Israel
decided, on 12 May 2002, to determine a generaypuwlith regard to the ‘treatment of
illegal aliens and the policy of family reunificatis with regard to the residents of the
Palestinian Authority and foreigners of Palestindaigin’ (decision no. 1813). The
government set out rules and principles for that pelicy, adding that until a new policy
was formulated, no residents of the territories iddne entitled to documentation that
allowed them to stay in Israel, including licentedive in Israel by virtue of the Entry into
Israel Law, 5712-1952. In the language of the deisNo new applications of residents of
the Palestinian Authority to receive a status efdent or any other status will be accepted; an
application that has been filed will not be appihvend the foreign spouse will be required to
stay outside Israel until the decision is made.’

18. The government’s decision and the policy thatdecision was intended to put into
effect were enshrined in the Citizenship and Eimty Israel Law (Temporary Provision),
5763-2003. This is the law whose constitutiondlitfter its amendment) is the subject of the
case before us. The law restricted, subject t@iceexceptions, the right of residents of the
territories to receive Israeli documentation thdk permit them to stay in Israel, and
according to section 2:

‘Restriction on 2. As long as this law is valid, notwithstanding

citizenshipand  what is stated in any law including section 7 of

Irsers:élency in the Citizenship Law, the Minister of the
Interior shall not grant citizenship under the
Citizenship Law to a resident of an area nor
shall he give him a licence to reside in Israel
under the Entry into Israel Law, and the area
commander shall not give a resident as
aforesaid a permit to stay in Israel under the
security legislation in the area.’

19. As we have explained above, the reasons fetahi are security ones, and we are also
told this in the explanatory notes to the drafizZéiiship and Entry into Israel Law
(Temporary Provision), 5763-2008dtzaot Hok (Draft Laws)763, at p. 482):

‘Since the armed conflict broke out between Iseael the Palestinians, which
ledinter aliato dozens of suicide attacks being carried olgrzel, a trend can
be seen of an increasing involvement in this conin the part of Palestinians
who were originally residents of the territoriesondarry an Israeli identity card
as a result of family reunifications with persorithwsraeli citizenship or
residency, by means of an abuse of their statisael that allows them freedom
of movement between the areas of the Palestinidnofity and Israel.

Therefore, and in accordance with decision no. X81Be government... it is
proposed to restrict the possibility of giving desits of the territories citizenship
under the Citizenship Law, including by way of fanreunifications, and the
possibility of giving the aforesaid residents licea to live in Israel under the
Entry into Israel Law or permits to stay in Israeder the security legislation in
the territories.’

At the same time, on the basis of the assumptiatntiie security reasons that led to the
enactment of the law may change as time passeasitlecided that the law would be enacted
in the format of a ‘temporary provision’ for a yeand that at the end of that year, after the
ramifications of the temporary provision and thewsiy position were examined, the
government would be entitled, with the approvathef Knesset, to extend the validity of the
law for an additional period that would not exceedadditional year, and so on. $tatzaot
Hok (Draft Laws) 5763, at p. 483. According to the wording of &f $he law (as it was at
the time of its enactment):



‘Validity 5. This law shall remain valid until a year has
passed from the date of its publication, but the
government may, with the approval of the
Knesset, extend its validity in an order, from
time to time, for a period that shall not exceed
one year each time.’

Extending the validity of the law and reducinggp&rsonal application

20. The law was enacted on 6 August 2003, and dicgpto s. 5 it was valid until 5
August 2004. But the government exercised its pawer 5 of the law, and with the approval
of the Knesset it extended the validity of the thvee times, for three short periods: once
until 5 February 2005, a second time until 31 M@892and a third time until 31 August
2005. During this period, there was no change emitofessional assessment of the security
establishment that the terror organizations weiegdtheir best to recruit to their ranks
residents of the territories who held Israeli doeatation by virtue of marriage to Israel
citizens. Moreover, it was found that the tempongvisions served the purpose for which it
was intended, and that it was an effective tookofucing terror and preventing security risks
to the residents of the state. At the same tineegtivernment considered the remarks that
were made by the court within the framework of tlearings in petitions filed against the
constitutionality of the law, namely that it shoalddress the violation caused by the law to
the rights of Israeli citizens who married residenitthe territories, and that it should
consider whether it was possible to balance thergg@urpose and the violation of those
rights in a more lenient manner.

21. The government addressed the security consimlesathe danger to public security
and the violation of the rights of citizens, antbaft weighed the conflicting interests against
one another, it decided to recommend to the Knelsaett extend the validity of the law, and
at the same time amend it in two respeate by broadening the group that might be entitled
to licences to live in Israel, ando, by giving the Minister of the Interior discretiom give a
permit to stay in Israel to groups that accordmthe security forces posed a (relatively)
smaller potential security risk. This broadenindhef exceptions to the law, so the
government thought, would give a proper expresgidhe considerations of proportionality
provided in statute and in case law, and it wohttefore reduce the violation caused by the
law to Israelis citizens without significantly pueiicing the security purpose. In the
government’s opinion, the amendment of the law edld to a reduction of approximately a
third of the number of cases to which the law ordly applied. We can see the reasons that
formed a basis for the amendment and the natutfeedmendment from the explanatory
notes to the Citizenship and Entry into Israel (Pperary Provision) Law (Amendment)
5765-2005 Hatzaot Hok (Draft Laws}765, at p. 624):

‘The professional position of the security estdbfient is that there has been no
change in the security reality that was the basishfe enactment of the
temporary provision, in so far as concerns theniite of the terror
organizations to carry out major attacks, as mcpassible, inside the State of
Israel, and in so far as concerns the potentiab¥pioiting the aforesaid
population in carrying out these attacks, and ene@m attempts to carry out such
attacks are continuing all the time.

It was also found that as the building of the satyan fence progressed,
members of the Palestinian population that holtseaeli identity card became a
higher priority for the terror organizations asrefaid.

... The professional assessment of the security lediaient is that the

temporary provision is an effective tool for redugithe free passage of residents
of the territories between the areas controllethieyAuthority and Israel, and for
preventing the potential for a serious securitly as the part of that population.



It is therefore proposed that the validity of teenporary provision should be
extended for an additional period.

Notwithstanding, in accordance with decision nd®22f the government... and
in view of the remarks of the High Court of Justicgetitions that were filed

with regard to the temporary provision [the petisdhat are before us], it is
proposed that alongside the extension of its uglithe temporary provision
should be amended so that the exceptions to tHajn of the restrictions
therein should be broadened. This broadening oéticeptions should be made
with regard to population groups who, accordinthtoassessment of the
security authorities, are of a reduced security pistential, so that the purpose of
the temporary measure is achieved, on the one haddye ensure that this
purpose is achieved in a more proportionate mammethe other.’

22. The Knesset debated the draft law and finhltydraft was formulated into an
amendment of the law that was publishe®eshumobn 1 August 2005. We will not expand
upon all the amendments that were made to theldatwye will recall once again that
notwithstanding the general prohibition providedir? of the law, the Minister of the Interior
was authorized, at his discretion and subjectedlilment of certain conditions, to give
approval for residents of the territories to limesrael. Thus, for example, it was provided,
inter alia, in s. 3 of the law that notwithstanding the phition provided in s. 2 of the law —
the prohibition against granting a resident oftereitories citizenship or a licence to live in
Israel — the Minister of the Interior may, at hisatetion, approve an application of a
resident of the territories to be given a permitay in Israel, if the age of the applicant is
over 35 for a man or over 25 for a woman, provithed it is done in order to prevent a
separation of spouses who are legally in Isradk Trtore lenient approach was adopted after
the security establishment found that the expetdsid from these age groups were
(relatively) low. It was also determined (in s. 3Aat in order to prevent the separation of a
minor from his custodial parent who is lawfullylsrael, the prohibition in the law shall not
apply to a minor of up to 14 years of age, andwht the approval of the Minister of the
Interior and the military commander, the stay madés of a minor who is a resident of the
territories and who is up to 14 years of age wélldtiowed, here too in order to prevent his
separation from his custodial parent. It shoul@mphasized that the provisions of section
3A of the law only concern minors who are residefitthe territories, were not born in Israel
and wish to join their custodial parent who liveddgrael. A minor who was born in Israel to a
citizen or resident of Israel is entitled to reeetlie status of his parent, according to the
provisions of s. 4A(1) of the Citizenship Law, 571252, and r. 12 of the Entry into Israel
Regulations, 5734-1974. It was also provided — BBsof the law — that the military
commander may give a permit to stay in Israel ¢lar purposes, to a resident of the
territories who is a parent of a minor) ‘for a tesrgry purpose, provided that the permit to
stay for the aforesaid purpose shall be given fmuraulative period that does not exceed six
months.” At the same time, in order not to harmrtian purpose of the law — the security
purpose — it was provided expressly (in s. 3D) tlwtvithstanding the concessions added to
the law, no approval would be given for the staisiael of a resident of the territories if the
security establishment thinks that he or a membhisdfamily may constitute a security risk
to the state. Let us look at the current wordingheflaw — at the main changes and
concessions made in the amendment — against thgroand of the general prohibition in s.
2 of the law:



‘Restriction on
citizenship and
residency in
Israel

Permit for
spouses

Permit for
children

Additional
permits

Special
permit

2. As long as this law is valid, notwithstanding
what is stated in any law including section 7 of
the Citizenship Law, the Minister of the
Interior shall not grant citizenship under the
Citizenship Law to a resident of an area nor
shall he give him a licence to reside in Israel
under the Entry into Israel Law, and the area
commander shall not give a resident as
aforesaid a permit to stay in Israel under the
security legislation in the area.

3. Notwithstanding the provisions of section 2,
the Minister of the Interior may, at his
discretion, approve an application of a resident
of the area to receive a permit to stay in Israel
from the area commander —

(1) with regard to a male resident of an area
whose age exceeds 35 years — in order to
prevent his separation from his spouse who
lives lawfully in Israel;

(2) with regard to a female resident of an area
whose age exceeds 25 years — in order to
prevent her separation from her spouse who
lives lawfully in Israel.

3A. Notwithstanding the provisions of section 2,
the Minister of the Interior, at his discretion,
may —

(1) give a minor under the age of 14 years,
who is a resident of an area, a licence to
live in Israel in order to prevent his
separation from his custodial parent who
lives lawfully in Israel;

(2) approve an application to obtain a permit to
live in Israel from the area commander for a
minor under the age of 14 years, who is a
resident of the area, in order to prevent his
separation from his custodial parent who lives
lawfully in Israel, provided that such a permit
shall not be extended if the minor does not live
permanently in Israel.

3B. Notwithstanding the provisions of section 2,
the area commander may give a permit to stay
in Israel for the following purposes:

(1) medical treatment;
(2) work in Israel;

(3) a temporary purpose, provided that the permit
to stay for the aforesaid purpose shall be given
for a cumulative period that does not exceed
six months.

3C. Notwithstanding the provisions of section 2,
the Minister of the Interior may grant



citizenship or give a licence to live in Israel to

a resident of an area, and the area commander
may give a resident of an area a permit to stay
in Israel, if they are persuaded that the resident
of the area identifies with the State of Israel
and its goals and that he or a member of his
family made a real contribution to promoting
security, the economy or another important
interest of the State, or that the granting of
citizenship, giving the licence to live in Israel

or giving the permit to stay in Israel, as
applicable, are a special interest of the State; in
this paragraph, ‘family member’ — spouse,

parent, child.
Security 3D. A permit to stay in Israel shall not be given t
impediment a resident of an area under section 3, 3A(2),

3B(2) and (3) and 4(2), if the Minister of the
Interior or the area commander, as applicable,
determines, in accordance with an opinion
from the competent security authorities, that
the resident of the area or his family member
are likely to constitute a security risk to the
State of Israel; in this section, ‘family member’
— spouse, parent, child, brother, sister and
their spouses.

The law therefore restricted itself to the resideoftthe territories aged between 14 and 35
for men and between 14 and 25 for women. The mgaofithis is — so the explanatory
notes to the draft law statibid., at p. 625) — that ‘adding the proposed qualifass... can
restore approximately 28.5% of all the applicatitordamily reunifications to the list of
those applications that can be processed...". Thalsarestricted (in s. 3A) the harm to the
children of Israeli citizens and residents, by mgkit possible for minors who are residents
of the territories to be reunited with the custbgiarent who lives in Israel. Nonetheless, the
foreign parent, who is a resident of the territerie neither able nor entitled to receive a
status by virtue of his being a parent of a chiltbvives in Israel. It is also provided, in the
spirit of proportionality, that the law will remairalid until the second of Nissan, 5766 (31
March 2006), but the government may, with the apgirof the Knesset, extend its validity in
an order, for a period that shall not exceed ore gach time (s. 5).

The Citizenship and Entry into Israel Law — intesommary

23. This, then, is the law that the Knesset enacted its purpose is to restrict the ability
of Palestinians who are residents of the territotdecome to live inside Israel as long as the
armed conflict continues between the State of Isnag the Palestinian Authority and its
inhabitants. The law, we should emphasize, doespesk of Israeli citizens and it does not
address the rights of Israeli citizens. At the séime, there is no doubt that the law directly
affects the rights and status of all citizens chd$, some citizens whose spouses are residents
of the territories cannot live with their Palestinifamily members in Israel, whereas all the
residents of Israel enjoy, presumably, a redudtiaerror.

24. Everyone will agree that the purpose of theikaa/security purpose, a purpose of
protecting the lives and security of the resideftisrael — all the residents of Israel —
against Palestinian terror. The background to tiaenent of the law is also clear. An armed
struggle is taking place between Israel and thedfialan entity in which the Palestinian
public is playing an active role. Some of the iriteatis of the territories who received
permits to stay in Israel by virtue of their magesato citizens or residents of Israel aided acts



of terror in Israel. The security establishmerdfighe opinion that they cannot distinguish
between an inhabitant of the territories who regdnichself as belonging to the terror
organizations and his neighbour who does not relgiandelf as belonging to the terror
organizations. The terror organizations are makiifigrts to recruit persons who have already
passed the security checks and have received georstay in Israel. An additional
investment of resources cannot prevent the seaisky to the residents of the state.
Therefore, in order to protect the lives and ségwfi the residents of the state, it was decided
not to give permits to stay in Israel to anyone vghimcluded in the population groups that
past experience has shown to constitute a high(nésktively speaking) of becoming

involved in terror. At the same time, it becamegilde to give permits to stay in Israel to
those groups that are not regarded as dangerdatviely speaking).

25. The prohibition in the law is a prohibition thglimited in time and by several
gualifications, and its purpose is to provide aigoh to specific security risks that were
revealed within the framework of the armed strughie the Palestinians are conducting
against Israel. The professional assessment afetigrity establishment with regard to the
security risks has not changed, and they havefalsa that the law is an effective tool for
reducing those risks. The government and the Khasisltessed the violation that the law
causes to some citizens of the state who wislvéari Israel with their Palestinian family
members, but they thought that in the prevailirguséy reality this violation was a necessity.
Nonetheless, the government and the Knesset —eiatdiscretion — acted in order to reduce
the violation caused by the law. The governmentthadknesset therefore reached a formula
that balances, in their opinion, the various cogisitions in a proportionate manner, and this
led to the format of the law.

A synopsis of the arguments of the petitionersandrief response

26. The following is a synopsis of the petitioneagjuments: the Citizenship and Entry
into Israel Law violates the right to marriage dawhily life of Israeli citizens, men and
women, who have married residents of the terrigoisance it prevents them from having a
proper family life in Israel. If this is not enoughe violation of these rights of Israeli citizens
is tainted also with inequality, since it mainlynoerns Arab Israelis who marry persons from
the territories. Both the violation of family ligend the violation of equality each amount to a
violation of the dignity of Arab Israeli citizenshe are married to residents of the territories,
and it follows that they are contrary to the vabidhuman dignity in the Basic Law: Human
Dignity and Liberty. As to the criteria in the litations clause, the petitioners’ claim is that
the violations are not intended for a proper pugpasd in this respect they hint that the
security purpose argued by the state was only detéfor the purposes of legal argument,
whereas the real purpose of the law is the dembgrgurpose. The petitioners also claim
that the violation of their rights is not proportaie — in all aspects of the requirement of
proportionality — since it seriously harms thousaoécitizens whereas in practice only
several dozen cases have been uncovered in wisiclengs of the territories who received
Israeli documentation aided terror.

27. We do not accept the petitioners’ claims, wéjard to the content and scope of the
violated right, the purpose of the law and the prapnality of the violation. Our brief and
simple response is that as long as an armed corflia state of quasi-war — continues
between Israel and the Palestinians, as long astifaan terror continues to strike Israel and
murder Israelis, the state does not have any thggl(to its citizens) to allow residents of the
territories who married citizens of the state tteeand stay in Israel. The residents of the
territories are enemy nationals. Their loyaltyashe Palestinian side. There are many ties
that bind them to the Palestinian Authority. Andhitime of war, they are presumed to be a
risk group to Israel and its citizens. We agreeafrse, that not all the residents of the
territories wish to harm the State of Israel, et general trend, the prevailing wind, is
directed by the leadership, and its philosophfét the name of Israel should be obliterated
from among the nations. If this does not suffibentin view of the fact that it is not possible
to distinguish between those persons who constitgtecurity risk to the residents of the state



and those who do not, | find it difficult to undensd how the state can be rendered liable to
take a risk and permit the entry into Israel offitvener together with the latter.

Immigration into Israel — in general and as a résaflmarriage and family reunification

28. Let us first consider the question of the rightnarriage and to have a family life in
Israel, where we are speaking of a marriage betwesmeone who is an Israeli citizen and
someone who is not an Israeli citizen. We shaidl faddress this issue on the level of ordinary
legislation and afterwards discuss it on the |®f¢he Basic Laws. We are not speaking of
the right to marriage and have a family life betwwepouses who are both Israeli citizens.

29. The law in Israel is that someone who is ndseaeli citizen or an immigrant under
the Law of Return does not have a right to entexelsor to live here unless he receives a
permit from the authorities. As it has been sasgwhere: ‘A person who is not an Israeli
citizen or an immigrant under the Law of Returngloet have a right to enter Israel or a right
to stay in it without permission’ (HCJ 482/Tlark v. Minister of Interiof111], at p. 117).
This is the law concerning an unmarried foreigmet his is the law concerning a foreigner
who is married to an Israeli citizen. The starfimint for the interpretive voyage is therefore
this: that the law of the state does not give treifin spouse of an Israeli citizen a right to
enter Israel, to live in it permanently or to beeoancitizen of the state by virtue of marriage.
It is admittedly true that Israel recognizes —iimgiple — the right of the individual to marry
and to have a family life. It follows from this thihe state will permit — in general — the
foreign spouses of Israeli citizens to enter avel iin Israel, and thus it will enable Israeli
citizens to realize their right to marry and toaddish a family in Israel. At the same time,
notwithstanding the recognition of the right to nyaand to family life, the state has refused
to grant the individual a constitutional and expraght to ‘family reunification’ in Israel.
Moreover, where there is a concern of harm to pubterests, which include a concern as to
security risks, the entry of the foreign family niseminto Israel will not be allowed,
whatever his family status. We extensively discdsgeof this and more iBtamka v.

Minister of Interior[24], at p. 787:

‘The State of Israel recognizes the right of thezen to choose for himself a
spouse and to establish with that spouse a familyrael. Israel is committed to
protect the family unit in accordance with interaaal conventions... and
although these conventions do not stipulate onieyol another with regard to
family unifications, Israel has recognized — andttwes to recognize — its
duty to provide protection to the family unit alsp giving permits for family
unifications. Thus Israel has joined the most énéged nations that

recognize — subject to qualifications of natioredwity, public safety and
public welfare — the right of family members toditogether in the place of
their choice.’

We should note and emphasize: the recognitionttigtight and proper to give
protection to the family unit is subject to ‘quaddtions of national security, public safety and
public welfare.” These qualifications are requitsdthe very nature of the subject under
discussion, but since they were stated, we saw fitention them. All of this is relevant to
the claim concerning the duty of the state notravent the individual from establishing and
maintaining in Israel a family unit as he chooses.

With regard to the right — or absence of a righbfa foreign spouse to enter and stay in
Israel, see also HCJ 754/Bankin v. Minister of Interiof112], at p. 116; HCJ 4156/01
Dimitrov v. Minister of Interiof113], at p. 293; HCJ 2527/0%ssid v. Minister of Interior
[114], at p. 143; cf. also cases concerning childned parents: HCJ 758/8&ndall v.

Minister of Interior[115]; HCJ 1689/9Harari v. Minister of Interior[116]; HCJ 9778/04
Alwan v. State of Isra¢l17]; Dimitrov v. Minister of Interiof113], at p. 293.

30. The decision of the legislature not to givéghtrof entry and residence in Israel, even
to the foreign family members of Israeli citizenss a deliberate choice — a choice made
with considered purpose. Thus, for example, we tirad in the early days of the state, a



possibility was considered of stating in the laatth foreign national who married an Israeli
citizen would become an Israeli by virtue of magads. 6 of the draft Citizenship Law,
5712-1951HatzaotHok (Draft Laws)5712, at p. 22). This proposal was rejected. By
contrast, where the legislature wanted to givereida national or members of his family a
right to immigrate to Israel, the legislature knle@w to do so expressly. This is the effect of
the Law of Return, 5710-1950, which gives every,Jeswsuch, and his family members, a
right to immigrate to Israel, and in consequendega@iven Israeli citizenship. This right that
was given to the family members of a Jew who igledtto immigrate to Israel was not given
to the spouses of local residents, whether Jewsmdews. Their cases were made subject to
the discretion of the Minister of the Interior, aheéy are subject to the same law as all other
foreign nationals. See and &tamka v. Minister of Interid24], at pp. 757-760. The entry
and stay in Israel of foreign spouses who marseadli citizens is therefore subject to the
discretion of the Minister of the Interior, accargdito the policy that he has formulated and
subject to statute and the rules of administrdve SeeKendall v. Minister of Interior

[115]; HCJ 282/8&wad v. Prime Ministef118], at p. 434; HCJ 100/&en-Israel v. State of
Israel [119], at p. 47; cf. HCJ 740/&entley v. Minister of Interiof120], at p. 444. If this is
the case with regard to entering and staying ielsit is certainly the case that the foreign
spouse does not have a right to Israeli citizenshipirtue of marriage. Admittedly, the
foreign spouses of Israeli citizens have been @ecba certain degree of leniency in terms of
the conditions that allow them to become Israd¢itens — see s. 7 of the Citizenship Law,
5712-1952 — but everyone agrees that the spousestd@mve a substantive right to receive
citizenship. As stated iStamka v. Minister of Interid24], at p. 766:

‘A foreigner who marries an Israeli citizen doe$ acquire — by virtue of his
marriage — a right to become a citizen, and theidtn of the Interior has the
power to grant or not to grant the applicationditizenship submitted to him by
that foreign spouse.’

See alsdrankin v. Minister of Interiof112], at p. 116Dimitrov v. Minister of Interior
[113], at pp. 292-293.

31. Marriage to an Israeli citizen does not, themefautomatically grant a right to the
foreign spouse to be an Israeli citizen. The Menisif the Interior has the power to decide
whether to grant the citizenship application of filveign spouse of an Israeli citizen, and no
one will argue that the foreign spouse, as welhadsraeli spouse, has a right that the
Minister of the Interior should grant his applicati Even the leniency to which the foreign
spouse is treated in accordance with s. 7 of thieeBiship Law does not derogate from the
power of the Minister of the Interior — from hisyer and his duty — to consider whether to
grant the citizenship application or to refusé/iareover, s. 7 of the Citizenship Law also
does not restrict the scope of the discretion eMnister of the Interior, and it has been held
in the past that, notwithstanding this provisidre Minister of the Interior is authorized to
determine a policy that will make the grantingtud foreign spouse’s application for
citizenship conditional on the fulfilment of somktloe conditions provided in s. 5(a) of the
law. See HCJ 576/93charf v. Minister of the Interidd21].

32. We should also mention in this context thét & case law rule that a foreigner is not
entitled to receive a status in Israel by virtudisfminor child, if he does not request in the
same breath to be part of a family unit in Israithwhe Israeli spouse. The court held in those
cases that, notwithstanding the strength of th@ection between parents and their children,
a parent does not have a right to ‘family reuntfmal with his child in Israel merely because
he is a parent, if he is not a part of a familyt wvith the Israeli spouse. The following was
stated by President Barakimitrov v. Minister of Interiof113], at p. 294:

‘... The petitioner does not base his claim for tteéus of a permanent resident
on the bond of marriage. His claim is that he istled to this right because of
his minor daughter, who is an Israeli citizen. Eteough the three-member



family unit has broken up, his relationship witls diaughter is a good and warm
one, and he wants this relationship not to be harisethis a valid argument?

The respondent’s position is that only in excemlaases, in which there are
extraordinary humanitarian circumstances, doesatiehat a foreigner is the
parent of a minor who is an Israeli citizen justifg being given a status of a
permanent resident (sekarari v. Minister of Interior[116]). In the respondent’s
opinion, these special circumstances do not exidté case before us.
Notwithstanding, the respondent is prepared toallee petitioner, if he so
wishes, “generous” visiting visas in order thatiay visit his daughter from
time to time. Is this consideration lawful? In mgimion, the answer is yes.
Already inKendall v. Minister of Interiof115] it was held that “the place of a
minor is with his parents. Where they live, theeeshould live, and natice
versa A minor is dependent on his parents, and pagetsiot dependent on
him” (ibid., at p. 518). Therefore, in principle, the citighip of the daughter is
insufficient to grant a status of a permanent magido her foreign parent, but
there may of course be humanitarian cases thateglire a departure from this
principle. | am satisfied that in the case bef@a¢hese special circumstances do
not exist.’

This case law rule that was made with regard terarof minors who live in Israel is
stricter than the rule made with regard to spouse&ed, in both cases the foreign spouse (in
the one case) or parent (in the other case) dddsane a recognized right to enter Israel by
virtue of their family connections in Israel. Aktlsame time, whereas with regard to spouses
a policy allowing the foreign spouse, as a rulesriter Israel has been approved — subject to
criminal and security checks — in the case of aifpr parent a policy was adopted that does
not allow (subject to exceptional humanitarian eagiee parent to receive any status in Israel.
See alsd&endall v. Minister of Interiof115], at p. 518; HCJFH 8916/@mitrov v. Minister
of Interior [122]; Alwan v. State of Isra¢l17]; HCJ 6708/08Badar v. Minister of Interior
[123]; HCJ 8986/0&Riash v. Minister of Interiof124]; HCJ 8030/0%amuilov v. Minister of
Interior [125]. With regard to family reunifications betweparents and foreign children who
are not minors, sddarari v. Minister of Interior[116]; HCJ 3403/9°Ankin v. Minister of
Interior [126].

33. A summary of what has been said up to thistpsitnerefore that the law in Israel
does not give the foreign (non-Jewish) spouse d$@eli citizen, nor a parent of a minor
living in Israel, a right to enter Israel, to lirelsrael or to be an Israel citizen. The power to
permit entry into Israel or residency in Israeli@grant Israeli citizenship, is held by the
state authorities, and these should act in accoedaith their power and their discretion, in
accordance with the laws of the state and sulypgatimciples and doctrines that prevail in
administrative law. The case law of the SupremerOswne of these. Indeed, on several
occasions the court has ordered the state autistitigrant an application that was submitted
to it with regard to entering Israel or receivingexmit to live in Israel, but in all these cases
no one cast any doubt on the provisions of the &, the intervention of the court was
restricted to the discretion of the competent atifyncAgainst this background, the provisions
of the Citizenship and Entry into Israel Law shob&lunderstood and analyzed. This law
informs us that, notwithstanding powers that wevergto the Minister of the Interior, first in
the Citizenship Law, with regard to citizenshipgdamgain in the Entry into Israel Law, with
regard to entry into Israel and living in it, thénister does not have power to grant residents
of the territories citizenship nor does he have graw allow them to live in Israel. The law
therefore does not rule out an express legal thgittis given to Israeli citizens or their
foreign spouses. All it does is to reduce the psvweéthe Minister of the Interior under the
Citizenship Law and under the Entry into Israel Lale two are not the same. The question
that should now be asked is whether the legislata®permitted in this way to reduce the
scope of the discretion of the Minister of the tite? This question, as phrased above, raises
us to the level of the Basic Laws, and we will &ddrthe Basic Laws below.



Immigration by virtue of marriage and establisheadgamily — the constitutional right —
general

34. The Israeli legislature did not give Israelizgns a right in statute that their foreign
family members may enter Israel, live in it anddree Israeli citizens. But have Israeli
citizens acquired this right from another sour@maly the value of human dignity in the
Basic Law: Human Dignity and Liberty? The petitiosiargument, in brief and in general, is
that the right of the individual to marriage anthity life derives from the value of human
dignity in the Basic Law, and in consequence f the state has a duty to permit the foreign
family members of an Israeli citizen to live withrhin Israel. Moreover they also claim that
the provision of the law concerning ‘residentslaf territories’ is a provision that
discriminates against the Arab citizens of theestand it violates equality between the
citizens of the state, since only Arab citizensépt in a handful of cases) marry residents of
the territories. Since the duty of treating thézeits of the state with equality is also derived
from human dignity, it follows that the provisioftbe law that relates solely to residents of
the territories also seriously violates human dignihis implies that the law, which relates
only to ‘residents of the territories,’ is afflictdy two maladies that seriously violate human
dignity: first, it violates the right of Israeli citizens to fdynlife, andsecondit violates
equality between Israeli citizens. The conclusiwat follows from all of the above is,
according to the petitioners’ argument, that tlve $hould be declared void because it
seriously undermines the Basic Law: Human Dignitgl hiberty.

35. The arguments of the petitioners are weiglgyments. They are arguments that come
from the depths of the hearts of Arab citizenshef$tate who married residents of the
territories and wish to live with their spouseddrael. Let us translate these arguments into
our language, the language of the law, and thetignethat presents itself to us in all of its
force is this: does the state have a duty undeB#sic Law: Human Dignity and Liberty —
or, to be more precise, by virtue of the valuewhhn dignity in the Basic Law — to allow
the foreign spouses of Israeli citizens, whethaiske or non-Jewish, to immigrate into Israel,
to establish their permanent place of residendsra&el. Note that we are not talking of the
limitations clause and the balances required bydmdlict between human dignity and
interests that conflict with it. We are speakingvnaf the scope of human dignity in the Basic
Law: Human Dignity and Libertin principle. Alternatively, even if we say that the value of
human dignity gives an Israeli citizen a right thit foreign spouse can make his permanent
home in Israel, an additional question is whetleerdtains this right even in times of war and
armed conflict, or whether this right of the citizis limited by the power of the state not to
allow ‘enemy nationals’ to enter Israel and liveaehpermanently. Here too, we should
emphasize, we are speaking of the scope of thetdglignityin principle.

36. This question concerning the scope of humanitgign its aspect of the right to marry
and to have a regular family life in Israel candbgded into two sub-questions, that should
be asked sequentially: tfiest sub-questioris whether the right to marry and to have a
regular family life falls within the scope of humdignity within the meaning thereof in the
Basic Law: Human Dignity and Liberty. If the ansvterthis sub-question is no, the matter
ends and there is no need to ask the second sshajueBut if the answer to the first sub-
question is yes, then we must askskeond sub-questipwhich is whether the concept of
human dignity implies not only a right to marry anchave a regular family life but also an
inherent right of an Israeli citizen not merelynarry a foreign spouse but in addition to
establish the permanent residence of the coupldfigadly in Israel. In this context, the
guestion also arises as to whether a minor, whaciszen or a resident and lives in Israel
with his Israeli parent, has an inherent right @inatatus is given in Israel also to his foreign
parent. At a later stage, we will also ask whethervalue of human dignity gives an Israel
citizen who married a resident of an entity thaitisvar with Israel a right to live with his
Israeli spouse, and similarly whether it gives aani who lives in Israel with his Israeli
parent, a right to bring to Israel his foreign pdaneho is a resident of an entity that is at war
with Israel. Let us consider these questions séglsran order, but first we should make a



few remarks on the limits of the scope of basibtsg— constitutional rights — in Israeli law,
including establishing the boundaries of rightd thexive from the value of human dignity in
the Basic Law: Human Dignity and Liberty.

On determining the scope of basic rights and riglesving therefrom

37. Determining the scope of application of theidbdghts and the relationship between
the basic rightinter seand between them and other interests that sdakitahem from
within or to restrict them from without, by applghe limitations clause, is not an easy task
at all. My colleague President Barak argues foemding the scope of the basic rights, since
he thinks that the place for restricting thosetsgh in the limitations clause (see A. Barak,
Legal Interpretationvol. 3,Constitutional Interpretatiorf1994), at p. 385). Thereby, of
course, my colleague reduces the scope of the poftbe legislature. Personally, | am not at
all sure that public interests that seek to limtract from or violate basic rights should
always — or even usually — find their place onlythe limitations clause as opposed to the
determination of the scope of the basic right ingple.

38. First of all, before we consider the relatiagpsind balance between rights and
interests, we ought to be aware that a determimaitiat a certain right is a constitutional right
means that it is a right that derives its force stneingth from the Basic Law: Human Dignity
and Liberty. The concept of a constitutional righils us that it is a right superior to statute, a
right that the legislature — as a legislator — doeshave the right and power to violate
other than in accordance with an exception thatpeasiitted in the constitution itself, which
in Israel should be in the Basic Law itself. Fdsthurpose, there is ho need to consider the
guestion whether all the Basic Laws are reallyrsstitution. It is sufficient for our purposes
that everyone agrees that the rights in the Bamie hefore us, the Basic Law: Human
Dignity and Liberty, have been substantially entteed against the intervention of the
Knesset. Sebnited Mizrahi Bank Ltd v. Migdal Cooperative Vde[7]. Thus, when we
decide that a certain right has taken on the fdrenaonstitutional right — or of a basic
right — it is as if we are saying to the legislatuake care and keep away. This sphere is a
constitutional sphere. So when we extend the sobtiee basic rights — as my colleague the
president wishes to do — we necessarily restrestiope of the legislature’s power and we
prevent it, subject to the conditions set out m ltmitations clause, from enacting laws that
violate the arrangement provided in the constitutiothat sphere. Is it right that we should
restrict the power of the legislature in this wéythis respect, we should distinguish some
rights from others. Indeed, there are rights adesa— universal rights and values — by
which the power of the legislature should be rettd. Such, for example, are the values of
equality and personal liberty. But an excessiveaagpn of the basic meaning of the rights,
and applying constitutional protection to all trexidative rights, means a restriction of the
power of the Knesset that was elected to enact [aluss, the more we extend the scope of
the basic laws, the more we restrict the powehefknesset to enact laws. Justice Zamir
rightly pointed out that:

‘The Basic Law: Human Dignity and Liberty and thad®: Law: Freedom of
Occupation were not intended to make the statitdseed<nesset easy prey for
anyone who was not pleased by a statute. A statdle Knesset retains its
position of dignity: the statute still reflects thél of the sovereign, which is the
people, and therefore the statute is what leadpdbple, including the court...
human dignity should not replace the dignity ofil (Local Government
Centre vKnesse{31], at p. 496).

See alsdHoffnung v. Knesset Speal@r], at pp. 67-68, and the disagreements thatearo
in Silgado v. State of Isra§l07].

39. Admittedly, in countries where there is a fore@nstitution the constitutive authority
is entitled and authorized to include in the cdngbn specific arrangements that grant rights
that in general we will find it difficult to calbasic rights.” These constitutional arrangements
do not concern universal basic values — valuesagtyone agrees ought to override an



ordinary statute — and their purpose is to reguiggen the country in a specific manner,
according to its special (and changing) needs.nbmmative status of these constitutional
arrangements is the same as that of all otheritatital arrangements: the law of the state
will be overridden by them and the power of thadiegure will not stand up against them. At
the same time — and for this reason that they doefl@ct universal basic values — those
arrangements may be cancelled or changed when tingegje and the needs of the state
change. We can illustrate our remarks by meansabf the arrangements in the United
States constitutioroneis the constitutional prohibition introduced in1B3(in the Eighteenth
Amendment to the Constitution) against the manufactsale, or transportation of
intoxicating liquors within the territory of the ilad States (known as ‘Prohibition’). It is
doubtful whether this prohibition reflected univarbasic values; it was perhaps correct and
desirable in its time, but when the need ceasedytbhibition was also repealed (in 1933, in
the Twenty-First Amendment to the Constitution)edtherarrangement is found in the
constitutional right of the individual to bear ar(tise Second Amendment to the Constitution
in 1791). This arrangement has its origin in ygeast, when the young state required an
armed militia to ensure its independence. This titoti®nal arrangement is a specific and
unique arrangement, and it is doubtful whetherdli®r similar arrangement in the
constitutions of other countries of the world. @e tontrary, most countries — including
Israel — actually forbid their citizens to bear arBee and ctnited Mizrahi Bank Ltd v.
Migdal Cooperative Villagé7], at p. 516.

Until now we have spoken of formal constitutionsl @ountries where they have
established formal constitutions. Now we turn tardoes — such as Israel — where there is
no formal and detailed constitution. In such coestrthe basic rights of the individual are
derived from the basic values themselves, and altuhey are restricted to basic values and
do not extend to specific arrangements that areimoersal, but might find their way into
formal constitutions. In other words, where therea formal constitution, the court, which is
the competent organ for reviewing the constitutiiymaf statutes, has only the basic values
themselves to rely upon, and it does not have ptovestablish’ specific arrangements, i.e.,
to give arrangements that do not reflect univebaalc rights a normative status of a
constitution. In Israel, we have not had the foettm have a constitutive authority establish
for us constitutional arrangements, and althoughesbasic rights have been given a special
normative status in the Basic Laws, it is doubifbkther we are competent to derive from
those rights — and in our case, from the rightuman dignity — specific rights that will
also enjoy the normative protection of the Basiw&aTlhe court does not have the power to
give a normative status of a basic right — a riglat enjoys the normative protection of a
Basic Law — to specific rights which by their vargture do not have a normative status of a
‘constitution,” unless the constitutive authoritythe state included them expressly in the
constitution of the state.

40. We are now concerned with the interpretatiothefconcept of human dignity in the
Basic Law: Human Dignity and Liberty — with the enpretation of the concept and
determining its scope of application. The constitubf the state — for our current purposes,
human dignity in the Basic Law: Human Dignity anbérty — constitutes a fundamental
norm for coexistence in Israel of its citizens a@sidents. A necessary conclusion is that in
determining the scope of a basic right, we mustesuour environment panoramically, and
when determining the boundaries of a basic rigist@ur obligation to take note not merely of
the individual who has rights but, at least, ofdisse environment and the social and other
ramifications that are implied by giving the righgreater or lesser scope. Indeed, a basic
right — every basic right — does not exist in amamn. The basic rights exist within a human
society, among human beings, and are supposegtessxthe recognition of human dignity,
the autonomy of free will, the freedom of a persmshape his life as he wishes in the society
in which he lives. Man is a social creature, argdaxistence, development and advancement
are all dependent on the existence of a humantgagie/hich there is a minimum of order,
security and safety. A basic right affects its sundings and is affected by its surroundings.



Determining the scope of its application is a figrtof its internal strength and those wide-
ranging influences. It would not be right, in myi@pn, to channel the question of those
influences merely into the limitations clause dmelissue of the violation of the basic right.
There are strong forces that are capable of affigtkie determination of the boundaries of the
basic right in principle, and every interest oughtind its proper place.

41. Stretching basic rights in every direction — dpwn and to the sides — while
referring the interests that are capable of aiffigctiheir boundaries to the limitations clause is
likely to have a detrimental effect on constitutibdebate, and this is likely to lead eventually
to a reduction in the constitutional protectiorhafman rights. But we seek to create a
balanced and proper constitutional process thatesded to prevent contempt for the
constitutional debate. This was discussed by RiZmnir inUnited Mizrahi Bank Ltd v.
Migdal Cooperative Villag§7], at pp. 470-471, when he considered the questidhe scope
of property rights:

‘... l want to be very careful not to make rigid deteations on the question of
what is property and what is a violation of progeRoes the Basic Law give
protection against any new law that adversely &femven indirectly, the value
of the property or pecuniary income? For exampbesdhe protection of
property extend also to restrictions that the laywadses on employment
contracts, such as a provision concerning a minimage, or to requirements in
property relations between spouses, such as asgowoncerning a liability for
maintenance? If everything that adversely affdesvalue of a person’s
property, including any kind of pecuniary liabilitig a violation of property
rights, it will be found that the laws that violgieperty rights are innumerable;
the court may founder in its efforts to examinedbastitutionality of every such
law, in caseinter alia, it violates property rights excessively; and lggislature
will find it difficult to carry out its role propdy. The more the scope of property
rights as a constitutional right is widened, ss ib be feared that the strength of
the protection of those rights will be weakeneds@th a case it may be said:
the higher you aim, the lower you fall.’

See also the remarks made by Prof. Hogg, as citéddsident Shamgar winited
Mizrahi Bank Ltd v. Migdal Cooperative Villagé], at p. 330 (the emphases were supplied
by President Shamgar):

‘The reason that generosity should give way, rathan the stringent
standard of justification, concerns the policy-nmakrole of the courts. If
the scope of the guaranteed right is wide, andstiedard of justification
is relaxed, then a large numberGiiarter challenges will come before the
courts and will fall to be determined under sectibnSince section 1
requires that the policy of the legislation be bakd against the policy of
the Charter, and since it is difficult to devise meaningfuarstlards to
constrain the balancing process, judicial revieW b@come even more
pervasive even morgolicy-laden and even moranpredictablethan it is
now. Whilesome judges will welcome such extensive pqweost judges
will be concerned to stem the wasteful floods tifjdition, to limit the
occasions when they have to review the policy @wmiof legislative
bodies, and to introduce meaningful rules to thecess ofCharter
review. These purposes can be accomplished ontgdigicting the scope
of Charter rights’ (P.W. Hogg, ‘Interpreting the Charter ofigRts:
Generosity and Justification,” 28sgoode Hall L.J(1990) 817, at pp.
819-820).

42. The public interest — that interest that s@ekgstrict or violate a basic right — is in
fact a collection of interests, which are differentheir nature and different in their strength,



and it is not right and proper that we should spEfake public interest as if we are speaking
of one composite interest. We must closely exaramtkinspect each strand of those interests
that together make up the general public inteeast,we should treat it according to its
measure. See and cf. CFH 7325¥a5liot Aharonot Ltd v. Krayd27], at p. 78.

Interspersing the strands of the collective puiplierest — according to the strength of the
relevant strand — between the task of determirfiegobundaries of a basic right and the
limitations clause is consistent with the principfehe separation of powers and the
decentralization of power, since it is capablecaiding to a more comprehensive and careful
scrutiny of legislation. We should recall the reksanttered by this court only recently in
Gaza Coast Local Council v. Knes§g} at p. 553:

‘... When declaring a statute void because of undomisinality, we are

concerned with the voidance of legislation enabied body that was elected by
the people. This results in the approach thatar eled substantial violation of a
constitutional human right is required in order &ostatute to be unconstitutional
(seeHoffnung v. Knesset Spealér], at p. 68); this leads to the approach that a
“permanent” law is not the same as a “temporamy lehen scrutinizing the
constitutionality of the law (sd€lal Insurance Co. Ltd v. Minister of Finance
[64], at p. 486]_ocal Government Centre Knessef31], at p. 494; HCJ 24/01
Ressler v. KnessEt28]). Indeed, with regard to the constitutionaiusiny “...

the less, the better”.’

43. It follows that when we are about to scrutirtize scope of the application of a basic
right, we are obliged to cast a glance from sidside, above and below. Concentrating our
gaze on the individual tree, while ignoring theefstraround it, is tantamount to ignoring
reality. By protecting the individual tree we magrim the forest, and thus we unintentionally
harm the tree itself, since the tree exists onthwithe limits of the forest. We should
emphasize that this scrutiny should be made —I¥f mnpart — at the source of the right,
when the basic right comes into existence anddpesth The reason for this is that extending
the rightab initio into remote areas — areas for which it may nantended — will
inevitably lead to its restriction at the stagdhaf limitations clause. This process, as we have
said, may lead to contempt for the constitutioreddate.

44. In the process of shaping and moulding a biagit, when establishing its boundaries
and determining the scope of its application, wetndistinguish between the nucleus of the
right and the area close to the nucleus, on théhand, and other parts that are more remote
from the nucleus, on the other; between ripplesaier that are close to the place where the
stone struck the water and ripples of water thafarther away and become weaker as they
go (see and cf. Y. Karp, ‘Several Questions on HuD@nity under the Basic Law: Human
Dignity and Liberty,’supra at p. 136); between the right’s centre of grasityl areas that are
remoter from the centre of gravity. The closer ime burselves to the nucleus, the centre of
gravity, or to the area close by it, so the strermjtthe protected values will be greater, and
the further we move away from the nucleus, fromdiwetre of gravity, so the strength of the
right will be weaker, and the strength of otheerasts that also compete in the arena of the
law — public interests and interests of other indlials — will become (relatively) stronger.
When we realize this, we will also realize that pinetection afforded to the centre, to the
nucleus, is not the same as the protection afforalé¢ite areas that are remoter from the
nucleus. And sometimes the area being scrutined remote — remote nor merely in
physical terms but remote in that it is subjedti®influence of other considerations and
interests — that it is possible that we will redled conclusion that those areas do not fall
within the gravitational pull of the right at all.

45. Thus, both in general and also when examiriiagtope of the application of human
dignity, we ought to scrutinize the nature of thetected values carefully to see whether they
are central values or marginal ones.

The right to marriage and to have a family lifeaasonstitutional right



46. We all agree — how could we do otherwise? —t+dhgerson, any person, has a right
to marry and to have a family life. The covenariihe®n a man and a woman, family life,
was created before the state existed and befdresrignd obligations came into the world.
First came the creation of man, and man meansrbethand women. ‘And God created man
in His image, in the image of God He created hirmlenand female He created them’
(Genesis 1, 27 [245]). Thus Adam and Eve were ede@ man needs a woman and a woman
needs a man; ‘Wherefore a man shall leave hisrfatie his mother and cling to his wife,
and they shall be one flesh’ (Genesis 2, 24 [248jus a covenant is made between a man
and a woman, and when children are born the extefaagily comes into existence. In the
course of all this, love develops. Thus, in sca&the family is concerned, the state found it
ready made and extended its protection to whare&iad dictated to us. Society and the state
sanctified the covenant of the man and the womamnamniage, and thus the right to marriage
and to have a family life came into existence.®daphers and thinkers may say what they
wish; in the final analysis — or to be precisetha initial analysis — the existence of the
family comes from God above, from nature, from rsagénetic makeup, from the very
existence of life. Such is the relationship betwaenan and a woman and such is the
relationship between parents and their childrerd Amwe have said elsewhere (CFH
7015/94Attorney-General v. A23], at p. 102):

‘It is the law of nature that a mother and fathatunally have custody of their
child, raise him, love him and provide for his needtil he grows up and
becomes a man. This is the instinct for existemeesarrvival inside us... “the
blood ties,” the primeval yearning of a motherfier child — and it is shared by
man, beast and fowl. ... This tie is stronger thanather, and it goes beyond
society, religion and state. The conditions of pland time — they and the
persons involved — will determine the timing of geparation of children from
their parents, but the starting position remainig asas. The law of the state did
not create the rights of parents vis-a-vis theildcln and vis-a-vis the whole
world. The law of the state found this ready matiproposes to protect an
innate instinct within us, and it turns an “intdfes parents into a “right” under
the law — the rights of parents to have custodeir children.’

It is important to make these remarks, since thay att as our guide in determining the
boundaries of human dignity.

47. The right to marry and to have a family lifegluding the right of a minor to be with
his parents, is the basis for the existence okspcThe family unit is the basic unit of human
society, and society and the state are built dhig.not surprising, therefore, that the right to
a family life has been recognized in the intermaiacommunity as a basic right. This is also
the law in Israel. See and &tamka v. Minister of Interid4], at p. 787; A. Rubinstein,

‘The Right to Marriage,” 3'el-Aviv University Law Review (lyyunei Mishpéit)73) 433; see
also art. 16(1) of the Universal Declaration of HimiRights, 1948; art. 12 of the European
Convention for the Protection of Human Rights anddamental Freedoms; art. 2.23 of the
International Covenant on Civil and Political Right966. Even though this right, the right to
marry and to have a family life, has not been esgyeincluded among the basic rights that
have been expressly recognized in the Basic Lawsyillall agree — agree and declare —
that it is derived from the highest right of alipin human dignity. The right to marry and to
have a family life implies, from the context, ‘tHght of an Israeli citizen to live with the
members of his family in Israel, and the duty af #tate to the citizen to allow him to realize
his right to live with the members of his familylsrael’ (Stamka v. Minister of Interid4],
ibid.). This is the position with regard to the rightmarry and the fundamental right of the
Israeli citizen to live with his family in Israel.

Immigration by virtue of the right to marry andfamily life as a constitutional right

48. Now we turn to the second sub-question, wherfvds from the first sub-question.
Does the basic right of an Israeli citizen to haveormal family life in Israel — a basic right



derived from human dignity — concern only Israd¢izens and permanent Israeli residents,
inter se or perhaps we should say that it extends alsosfgpouse who is a foreign citizen or
resident and who has married an Israeli citizenveigties to immigrate into Israel and live
with him on a permanent basis? An Israeli citizetees into a bond of marriage with a
spouse who is not an Israeli citizen or residene$the Israeli citizen have a right in the
Basic Law that the foreign spouse should be gitierright to immigrate into Israel and to
live here on a permanent basis? An additional gurest this respect is whether the right to
dignity of a minor who is living in Israel extendkso to his foreign parent who wishes to
immigrate to Israel to be with him? And since tight of a citizen — a right in a Basic

Law — implies a duty of the state towards him, westrask whether the human dignity of an
Israeli citizenobligesthe state, as a constitutional obligation, tovaltbe foreign spouse to
immigrate into Israel, and whether the human djgofta minor who lives in Israel obliges
the state to allow his foreign parent to immigriate Israel? We must ask these questions in
general, and also in particular — as in our cas&hen the foreign spouse or parent is a
resident of an entity that is involved in an arngedflict with the State of Israel.

49. My colleague President Barak is of the opiritaat the right to have a family life in
Israel is a constitutional right of the Israelizgin even if the spouse is a foreigner. In his
words (in para. 34 of his opinion):

‘... the constitutional right to establish a familgiumeans the right to establish
the family unit in Israel. Indeed, the Israeli speunas a constitutional right,
which is derived from human dignity, to live witkstioreign spouse in Israel
and to raise his children in Israel. The constiuil right of a spouse to realize
his family unit is, first and foremaost, his riglatdo so in his own country. The
right of an Israeli to family life means his riglotrealize it in Israel.’

| find this normative determination problematiciriderstand my colleague’s thinking in
his desire to apply the value of human dignityt$adierivatives — in our case, to the right of
the Israeli citizen to have his family life in Igfaeven if his spouse is a foreigner — as
extensively as possible, and to restrict the righty by means of the limitations clause. But
it seems to me that when we scrutinize the whalup, we must address both sides of the
coin. We are obliged to examine not only the rigiftthe individual — the citizen of the
state — vis-a-vis the state, i.e., the duties efdtate vis-a-vis the individual. We are obliged,
at the same time, to examine the duties of the sbaall of its individuals, or if your prefer,
we are obliged to examine closely what obligatiom tecognition of the right of the
individual citizen places on all the residents aitidens of the state, on tla¢her individuals
for whom the state is a framework for living togathT his all-embracing examination will
show, in my opinion, that a broad application & basic right as my colleague proposes may
seriously harm other individuals to such an extleat it is doubtful whether it is right and
proper to impose on the state an obligation orldébel of a basic right. If this is the case with
regard to an individual citizen, it is certainlyethase with regard to the impending
immigration of tens of thousands of foreigners —eim case, tens of thousands of enemy
nationals — who married Israeli citizens while Erhas been engaged in an armed struggle
against that enemy.

50. The premise is — we discussed this in our remabove — that a state, any state, is
not obliged to allow foreigners to enter it, andt@imly it is not liable to allow foreigners to
become permanent or temporary residents in it. @vel this from the supreme principle of
the sovereignty of the state, a principle from vahiee derive the right of the state to
determine who may enter it and who may becometizens or receive a right to live in it.
This has also been held on several occasionsaallsA state, any state, is authorized and
entitled to determine which foreigners may entanil which foreigners may stay in it' (HCJ
4370/01Lipka v. Minister of Interiof129], at p. 930); ‘in principle, the state doet awe
any duty whatsoever to foreigners who wish to bexzoesidents in its territoryGonterm Ltd
v. Minister of Financg85], at p. 381 {120}); ‘this gives expressiontte principle — which
is accepted in modern democratic countries — tiestate has broad discretion to prevent



foreigners from taking up residence in it. The fgner does not have a right to come to Israel
either as a tourist or as a reside@ingitrov v. Minister of Interiof113], at p. 293). Cf. also
Kendall v. Minister of Interiof115], at p. 520; HCJ 1031/9saro (Goldstein) v. Minister

of Interior [130], at p. 705. See al€tlark v. Minister of Interiof111], at p. 117der Justice
Berinson):

‘As a rule, every country reserves for itself tight to prevent foreign persons
from entering it or to remove them from its temjtevhen they are no longer
wanted, for one reason or another, and even witlioptreason...’

Incidentally, inClark v. Minister of Interioff111] Justice Berinson reviewed the decisions
of the courts in England and the United States,hencited a judgment of the Supreme Court
of the United States iKnauff v. Shaughnes$303], in which a decision of the immigration
authorities not to allow a foreign woman who matréesoldier during the period of his
service in the Second World War to enter the Un8tes was upheld.

51. This principle is a basic principle in the lafithe countries of the world. Every state
has the natural right — a right deriving from tloereignty of the state over its territory —
to determine who will be its citizens and who Vil entitled to enter it. See, for example,
Halsbury’s Laws of Englandol. 18 (fourth edition, 1977), at para. 1726:

‘In customary international law a state is freedfuse the admission of aliens to
its territory, or to annex whatever conditionslégses to their entry.’

See also the judgment of the European Court of HuRights inAbdulaziz Cabales and
Balkandali v. U.K[235]:

‘As a matter of well established international lamd subject to its treaty
obligations a state has the right to control thigyeaf non-nationals into
its territory.’

In this spirit, the countries of the world, incladilsrael, have adopted a rule that it is the
natural right of every sovereign nation to detemrtime identity of the persons who may enter
it and become its residents. This is what was hglthe Supreme Court of the United States,
as long ago as 1892, ltkiu v. United StatefR04], at p. 659:

‘It is an accepted maxim of international law thaéry sovereign nation has the
power, as inherent in sovereignty, and essentisglfgpreservation, to forbid the
entrance of foreigners within its dominions, oatimit them only in such cases
and upon such conditions as it may see fit to jpiesc

Indeed, even today no foreign citizen has a righare certainly not a constitutional
right — to enter and stay in the United Statesndt/be is a family member of a United
States citizen:

‘An alien has no constitutional right to enter, tor stay in, the United
States’ (3BAmerican Jurisprudence 2dliens and Citizens, § 2291).

See also, for exampl&nauff v. Shaughnes$303], Fiallo v. Bell[190]; Landon v.
Plasencig205].

This has also been held by the Court of Appealngl&hd, when it ruled that a foreigner
may not enter the country except in accordance thiHaws of the country. In the words of
Lord Denning inR. v. Governor of Pentonville Pris¢@25], at p. 747:

‘... no alien has any right to enter this countryeptdy leave of the Crown; and
the Crown can refuse leave without giving any reasb

52. A foreigner, therefore, is not entitled to entes state, and certainly not to immigrate
to it, unless it is in accordance with the lawshaf state, and many countries of the world
have indeed enacted strict immigration laws thatg@lbefore someone who wishes to
immigrate conditions and restrictions that are dasethe needs of the state and its policy
from time to time. Thus, for example, we find agaments that distinguish between
candidates for immigration on the basis of econqmiition, profession, age, family status,
state of health, biography, etc.. Ethnic origirtjoraality and country of origin have also been



used to distinguish between candidates for immigmaand it has also been found that many
countries even stipulate a quota that restrictsitimeber of persons immigrating to it. The
arrangements are unique to each country, and tmeyge from time to time in accordance
with the spirit of the times and the needs of tlages With regard to the position in the United
States, see, for example, 3A Am. Jur. 2d, Alierds@itizens, 81.:

‘The history of the immigration laws of the Unit&tiates is one of evolution
from no restrictions to extremely narrow qualitatiestrictions, to additional
gualitative restrictions, and later to more exte@sjualitative restrictions,
including ethnic ones, and eventually to quantitatiestrictions.’

For changes that have occurred over the year®iatthude of European countries to
immigration in general, and to immigration for reas of marriage in particular, see, for
example: S. Castles et dlligration and Integration as Challenges to Europ&tiety
Assessment of Research Reports Carried Out forpggaroCommission Targeted Socio-
Economic Research (TSER) Programme (Oxford, 2@&8)ily Reunification Evaluation
Project(Final Report, The European Commission: TargetamdsEconomic Research,
Brussels, 2004), at pp. 21-22. These articleslacen@entioned in the article of Prof. Amnon
Rubinstein and Liav Orgad, ‘Human Rights, NatioBaturity and the Jewish Majority — the
Case of Immigration for the Purpose of Marriag® HaPraklit (2006) 315, at pp. 330 (note
54), 341 (note 108).

53. So we see that a state may impose restrictiomsmigration into it in accordance
with the immigration policy that it deems fit anpipopriate for its needs, without taking into
account the concerns and wishes of the foreigomals who wish to immigrate to it. All of
this is the case with regard to the foreign retatiof the state, vis-a-vis other countries and
vis-a-vis persons who are not its citizens or rsisl. But what about the relations of the state
vis-a-vis its own citizens and residents? Doessthte also have the power to restrict the
entry of foreigners into the state in its interredétions, even if the foreigners concerned are
family members of citizens and residents? The antwhe question is yes. The rule of state
prerogative is valid with regard to the immigratiofiforeign citizens or residents, even if
they are family members of its citizens or resideAtstate is entitled to refuse to allow the
foreign family members of its citizens to enter sitate, and certainly to refuse to allow them
to immigrate to it, and a citizen of the stateos entitled to demand that the state permits his
foreign family members to immigrate into the statieer than in accordance with the laws of
the state. Indeed, although international law raecaas the right of the individual to marriage
and family life, it does not recognize the rightloé individual to realize this right
specifically in his country of citizenship. In otheords, the right of the individual to
marriage and to family life does not necessarilglima constitutional right to ‘family
reunifications’ in the state. The prevailing legakition in this sphere was recently
considered by Rubinstein and Orgad, ‘Human Ridkiédional Security and the Jewish
Majority — the Case of Immigration for the PurpagéMarriage,’supra at p. 340. In their
words:

‘The rules of international law also do not giveerto a right to immigrate for

the purposes of marriage. International law aduijteecognizes the importance
of the right to establish a family, as well as itn@ortance of the right of a

family not to separated by deportation, there is no express and concrete right
in international law that creates a positive dutwyt a state should allow
immigration into its territory for the purpose ofamiage, even in times of

peacé (emphasis in the original).

A similar conclusion was reached by the SupremetGoshahin v. IDF Commander in
Judaea and Samarid 03], which considered a similar case to ours.YCDinstein, ‘Family
Reunifications in the Occupied Territories,” T8l-Aviv University Law Review (lyyunei
Mishpat)(1989) 221, at p. 223. See also, for exampleragbearch published by the European
Union in 2004 with regard to the legal arrangemenévailing in the European Union until



the year 2004Family Reunification Evaluation Projeinal Report, The European
Commission: Targeted Socio-Economic Research, Blsais8004), at p. 22:

‘Although international documents endorse famithts, none of the
declarations establishes an explicit right to fgmélunification. Likewise,
although the Convention on the Rights of the Cédhands that applications by
a child or parents to enter or leave the Staté®purpose of family
reunification be handled in a “positive, humane argeditious manner... there
is no specification that the provision provides iasis for legal claims to family
reunification ... The second area of international, lvhich may be conflictual
with the principle of universal family reunificatiprefers to the precedence of
State sovereignty.’

Incidentally, following the rule in internationaw, the European Union enacted a
directive in 2004, in which some of the stateshef ynion took upon themselves the
obligation to enact internal — qualified — arrangsts according to which the foreign
spouses of residents would be allowed to immigrdtethe state. Before the directive
existed, the spouses had no such right other thderuhe internal law of each individual
state.

54. A state is made up of its residents. The ressdef the state are the persons who shape
the image of the society, and the ‘state’ servesfaamework for the society and its
residents. The entry of a foreign national intodtete as a permanent resident thereof means
a change of thetatus quo ant@ the relationship of the citizens and residémtsr se
Accepting a resident or a new citizen into Israekiiety makes his status equal to that of the
residents and citizens of the state, and in thigtiva image of the society and the state
changes. Where we are speaking of an individuaeasor citizen, the change is
infinitesimal. But this is not the case with a massncursion of foreign residents and
citizens whose joint influence on the state mawificantly change its image. Giving an
individual a right to bring with him to Israel aragn spouse is therefore capable of changing
the image of society, and the question that aitsedether it is right and proper that we
should entrust to each and every citizen and rasigfehe state a constitutional key that
makes the doors of the state wide open to foregyfidre basic rights of the individual are,
mainly, rights vis-a-vis the state; if we recognézeonstitutional right of a citizen, of every
citizen, to bring to Israel, as he wishes, a fareigouse or parent, we will find that the
recognition of the innate right of a citizen to bavfamily life with foreigners in Israel does
not merely determine the right of the Israeli @tizIn the very same breath, it limits and
restricts the rights of other citizens whose opirti@s not been heard. In this regard | say that
it would appear that the human dignity of Israélzens — ofall Israeli citizens — demands
that each citizen is not given a free hand, orlahel of a constitutional right, to change the
socialstatus quo antey bringing foreigners to Israel, even as spouBkes.‘state’ is the
authorized spokesperson of Israeli citizens andeess, and it would appear that even a state
would not be prepared to open up its borders biyustihg to every citizen the key that opens
the gates of the state, even for the immigratioa sfpouse or parent into the state. The power
to determine who will be the citizens and residenfithie state is entrusted to the laws of the
state, and it is the state that will decide wha &l entitled to immigrate into it.

55. Moreover, the state has a duty to maintainanicad immigration policy, a policy that
befits the needs of the state and its basic valles state may not discharge this duty by
transferring to its citizens the power to deternwi® will immigrate into it. Someone who
wishes to immigrate into the state must apply &dtgans of the state and not to one of its
citizens, and it is the organs of the state whoddtide the application. Recognizing that the
state has a constitutional obligation to allowéhéry of foreign family members can only
mean a transfer of sovereignty to each and eveliyidual citizen, and this inevitably harms
the ability of the state to formulate its policydarespect its heritage. In other words, giving
an automatic right of immigration to anyone who ner one of the citizens or residents of
the state means that every citizen holds the t@htlow immigration into the state, without



the supervision of the state, and it is clear tiagjovernment in the world will allow not only
the functioning but even the sovereignty of theesitzelf to be harmed in this way. See, for
example, A. Johri-amily Reunification for Migrants and Refugees:@dgotten Human
Right?(2004), at p. 10:

‘No Government wished to find itself shackled tpracise and enforceable

standard of family reunification rights that wouhdpede on the State’s

sovereign right to control who entered and settiedts territory.’

It is not surprising that the author of this resbareaches the conclusion that,
notwithstanding all the rights in the law, includithe right to family life, the countries of the
world have consistently refused to recognize thstemce of a right to family reunifications
on the grounds of marriage, since this right vedahe sovereignty of the state and its power
to determine who will immigrate into itid., at p. 6):

‘... in all the international instruments adoptedht&$ have opposed any
recognition of a right to family reunification thatight be considered to
substantially curb States’ sovereign right to cointstho may enter or settle in its
territory.’

56. Indeed, a state — any state — will not agregvte its individuals, or any one of them,
a basic right to change t&atus quo ante the society and the state. Even states that
recognize an express constitutional right to mgeriand to family life will find it difficult to
permit free immigration by virtue of this right, duindeed it has been found that many of
these states ‘... repudiate the principle that mgeritself (or its breakdown) results in an
automatic change in the citizenship of the spou@&ahkin v. Minister of Interiof112], at p.
116). Moreover, even when they grant a right of igration for family reasons, the countries
of the world have tended to restrict this rightitmposing restrictions on the realization of the
right. Every state has its own arrangement: amgement that suits its basic values, the
immigration policy it determined and its economi golitical needs, and no one
arrangement is identical to another. At the same tthere are general lines of similarity
between the arrangements. Thus, for example, ibeas found that many states impose age
restrictions on immigration for reasons of marrisged they allow the foreign spouse to
immigrate into the state only if one or both of §muses have reached a minimum age.
When there are no means of subsistence — somefiimadengthy period — the
immigration of the foreign spouse into the statk mat be allowed. Some states require the
foreign spouse to have various ties with the sthtmrbing them. Receiving citizenship in the
state absorbing them usually requires a lengthyistthe absorbing state, requirements of
knowing the language of the absorbing state, bimgjiar with its culture and heritage and
taking an oath of allegiance to the state. Noegfiently the foreign spouse is also required to
waive his original citizenship as a condition feceiving his new citizenship. For a
comprehensive survey of the requirements imposétkeicountries of the world, see:
Rubinstein and Orgad, ‘Human Rights, National S¢cand the Jewish Majority — the Case
of Immigration for the Purpose of Marriagsiipra Thus, for example, Rubinstein and Orgad
tell us at the beginning of chapter 3 of their wgakp. 328):

‘In recent years, the trend in European countsds imake the conditions for
immigration on the basis of marriage stricter. kignificant number of
countries, laws have been enacted in recent yeaestrict the possibility of
immigrating for the purpose of marriage. Thus,deample, the economic
conditions required of the spouses who wish to ignaie for the purposes of
marriage have been made stricter, basic cultugalirements (such as learning a
language) that the immigrating spouse must sabtisfgre he immigrates have
been introduced, restrictions on the age for imatign have been imposed, ties
have been required with the state to which the spowish to immigrate and the
burden for proving the genuine nature of the mgeihas been made stricter.



The European Court of Human Rights has usuallyrgitgeapproval to the
stringent legislation that has come before it.’

Indeed, it may be argued that all these restristgitould be examined within the
framework of applying the limitations clause, bug say that this subject-matter is extremely
sensitive, and in the case of a fundamental piltizest, such as the interest that underlies
the issue before us, we ought to allow the publierest to have its say at the outset, when
determining the scope of the basic right. Thisiespganoramic view to which we refer, a view
that allows us to see the individual and the sgdietvhich he lives as integral parts of one
whole.

57. In summary let us therefore say this: the aoesbf the world do not recognize in
general the existence of an absolute right, a bagic that the citizen has to have a foreign
spouse immigrate into the state. The right of fhause to enter the state is a right that may be
given by virtue of laws determined on the basithefneeds of the state; the laws of the state
may restrict the right and even deny it entiretyd &vhere there is no right the entry of the
foreign spouse into the state, and certainly hisignation to it, will not be allowed.

The struggle and the balance

58. Against the background of all the rights artdnests that compete against one another,
this is a struggle of giants. On one side thethagight of the state not to allow foreigners to
enter its territory, and on the other side is ightrof the citizen — a basic right, a
constitutional right derived from human dignity -e-live together with his family members
in Israel. The question that arises is what iddlaewhere an Israeli citizen wishes to have a
family life in Israel with his foreign spouse orrpat — a spouse or parent who is neither a
citizen nor a resident of Israel? Does the bagittio have a family life in Israel also apply to
a couple where one of them is a foreigner, or gehee should say that the basic right
applies only to a couple where both of them araelscitizens or residents? Does the basic
right to family life in Israel apply also to minowgho live in Israel with the Israeli parent and
wish that the foreign parent should also be givetatus? Note than the question being asked
here merely concerns the scope of the basic righiman dignity. Thus, even if we
determine that human dignity does not imply a begit of the citizen to have a family life
in Israel with a foreigner, our consideration a ttitizen’s rights will not have ended, since it
is possible that the citizen has an ordinary right is not a basic right.

59. In our case, the question before us now is lvenehe Citizenship and Entry into Israel
Law violates a constitutional basic right of Isiaglizens. My colleague President Barak
holds that the value of human dignity, as expregséiae Basic Law: Human Dignity and
Liberty, gives rise to a constitutional right tovieaa family life in Israel, even where one of
the spouses is a foreigner, even where a foreigmpaishes to receive a status by virtue of
his child (which, as aforesaid, is completely cantrto the case law rule that prevailed
hitherto), and that the provisions of the law velthis constitutional right. But there may be
persons who claim that this scrutiny of the righhave a family life in Israel — a scrutiny
that focuses solely on an Israeli citizen and &isily life in Israel — is not complete. This is
because, in order to examine the scope of the oiigduh Israeli citizen to have a family life in
Israel with a foreigner, we must examine closedyfthilowing two values and weigh the one
against the otheanevalueis the strength of the right to have a family Ifidsrael as derived
from the values which the right seeks to expresherlaw. There are many sides to the right
to family life, and as we have said in our remakeve, the protection of the nucleus of the
right is different from the protection of the pédrary of the right. Thethervalue is that we
must examine whether recognition of a constitutioiggat as proposed violates other values
or interests; and if it violates other values deiasts, is the strength of those values or
interests on the level of a basic right — a strienlgat is capable of defining boundaries for
the basic right — or should they be located onlthimmsecond stage of the scrutiny, when
examining the conditions of the limitations clause?



60. | placed all the values and considerationsam® pot, and my conclusion is that the
value of human dignity — in principle — does noteyan Israeli citizen a constitutional right
to bring a foreign spouse into Israel. This conidigs implied equally by an examination of
the strength of the right to have a family life,thg conflicting values and interests and by the
conflict between the aforesaid right with the a$atid values and interests.

61. With regard to the strength of the constitutiaight to have a family life, | do not nor
shall | deny the constitutional right of an Isragtizen to have a family life. This right, as we
have noted, is required by nature, and it is régid proper for the law to encompass the
natural instinct in man and protect it in statiiethe words of the Roman poet Horace
(Quintus Horatius Flaccugpistlesl, 10:naturam expelles furca, tamen usque recufseiu
expel nature with a pitchfork, but it always corbesk’). But the strength of this
constitutional right, which is derived from the walof human dignity, becomes weaker the
further we distance ourselves from the nucleusagioach the periphery. We are not
concerned now with the nucleus, with the right pkeason to marry. We are not concerned
with the essence, with the right of a person taldisth a family and to live together with that
family. We are concerned with adlditionto all of these, with the question of the rightaof
Israeli citizen to bring with him to Israel a fagei spouse, and by so doing to change the
status quo antef Israeli society. This right, no matter how muchay be a desirable right,
is not necessarily a part of the nucleus and wemayecessarily recognize it as a
constitutional right.

62. But the values and interests that conflict vilign argument concerning the
constitutional right of the citizen to bring a faye spouse to live in Israel are fundamental.
The conflicting values and interests are foundhagrerogative of the state to decide from
time to time the immigration policy that it deenmgpeopriate, a policy that can shape the
image of the state and the image of the socieity Trhis prerogative of the state has a
constitutional status, and it therefore is capablaffecting the scope of the right to have a
family life. This prerogative of the state is neguired — nor should it be required — to bow
its head and enter the constitutional debate witienframework of the limitations clause. Its
place is on the first page of the constitution, wtiee values and the basic rights of the
individual are being shaped. The strength of thiisrest in our case is so strong that it can
affect the scope of application of the right to @davfamily life. In other words, the strong and
decisive interest of the state in protecting thentdy of society in Israel is capable of
overriding — and, it should be emphasized, on threstitutional level, as opposed to the
legislative level — the strength of the right tonidy life in so far as the immigration of a
foreign spouse into Israel is concerned. The sitagbpuld be recalled, is merely a collection
of individuals and groups that live together, amel ineaning of this for our purposes is that
the state’s prerogative constitutes an expresditimegprotection that the citizens of Israel
need. A constitution is created, first and foremfistthe people of the land and to regulate
life for the residents and citizens of the lanidr se The constitution of the United States is
for the people of the United States, the Germarstttation is for Germans and the Basic
Laws in Israel are for Israelis and for regulatiafations between them and the state and
among theninter se But when a foreign element comes into the systein our case, a
foreign spouse — | doubt whether the Basic Lawsevegiginally intended to give basic
rights to the individual while directly influencirtge other individuals in the state and the
image of society. | very much doubt it.

63. Moreover, let us be mindful and not forget: ilmiration arrangements, by their very
nature, are specific arrangements; they are arma@igis that change from time to time in
accordance with the needs of the state ¢gpeg at para. 39). Even if these arrangements are
included in the constitutions of various stateshimg in the fact that they are placed in the
constitution can change their nature and subst@asepecific arrangements. And since they
are such, we will have difficulty in finding an dogy between the arrangements of one
constitution and the arrangements in another dotisti, and between the arrangements of a



foreign country and Israeli law. As President Shangaid inUnited Mizrahi Bank Ltd v.
Migdal Cooperative Villagg7], at p. 329:

‘But it should be understood that the consideratibather constitutions and
their implementation is merely comparative. Evesypstitution reflects in the
protection of rights that are granted therein thetad order of priorities that is
unique to it and the outlooks that have been addpydts society. It need not be
added that there is also a whole range of politoakiderations that
accompanies the formulation of a constitution. THoisexample, in Canada it
was decided not to include a prohibition againstiolation of property in the
Charter of Rights.’

Take the case of Ruritania, a country in the ceuftiEeurope. Its inhabitants are growing
old and it wishes to stimulate the life cycle ir tountry and revive its economy. Such a
country will tend to encourage immigration, andunally it will also extend the right of
immigration to family members. After some time, wHeuritania finds that immigrants who
came into it have changed the image of the stasméd-possibly even threaten the hegemony
of the original citizens — Ruritania may change ldhve and stop immigration, even for
family reasons. But Zenda, the neighbour of Ruidtgis different. The population density in
Zenda is high, the birth rate is high, and naturiaivill tend to limit immigration, including
immigration for family reasons.

64. The same criteria apply to the question whedhminor living in Israel with his Israeli
parent has the right to bring to Israel his forgignent. | cannot accept that the minor has an
inherent constitutional right to this, namely ahtithat imposes a duty on the state to allow
into Israel a foreigner merely because of his faiids. We have seen that an Israeli citizen
cannot impose on the state a duty to allow a foesigo enter it, and certainly he does not
have the power to grant the foreigner a statusruhddaw. The same applies to a minor who
lives in Israel with his Israeli parent; he canmgpose such a duty on the state. It is in the
interest of the state and its individuals thatdtage should be the one to decide who will enter
it, who will join Israeli society and what will tbe image of this society. This interest is
sufficiently great and strong to qualify the int&ran recognizing a constitutional right to
bring a foreign parent to Israel.

65. | will add to this that the harm caused by@®itzenship and Entry into Israel Law to
children is limited. We should recall that the laws. 3A, provided a special exception for
the cases of children, as follows:

‘Permit for 3A. Notwithstanding the provisions of section 2,
children the Minister of the Interior, at his discretion,
may —
(1) give a minor under the age of 14 years, who is
a resident of an area, a licence to live in Israel
in order to prevent his separation from his
custodial parent who lives lawfully in Israel;

(2) approve an application to obtain a permit to
live in Israel from the area commander for a
minor under the age of 14 years, who is a
resident of the area, in order to prevent his
separation from his custodial parent who lives
lawfully in Israel, provided that such a permit
shall not be extended if the minor does not live
permanently in Israel.’

Thus we see, according to s. 3A(1) of the law, thiaiors up to the age of 14 are entitled
to receive a status in Israel in order to previeeirtseparation from a custodial parent who
lawfully lives in Israel. In other words, the right these minors to live with the custodial



parent is not harmed at all. With regard to mirawsr the age of 14, these can, according to
s. 3A(2), receive a permit to stay in Israel inertb prevent their separation from the
custodial parent. Such a permit will be extenddg drthe minor lives permanently in Israel.

This is the case with regard to the right of claidto live with the custodial parent in
Israel. This arrangement is satisfactory, andéfeslature did well to provide an exception
that allows children to stay if only with one okthparents in Israel. It should be admitted
that the Citizenship and Entry into Israel Lawtgariginal version harmed children
considerably by preventing them from living witletbustodial parent in Israel. But after the
law was amended by adding the arrangement in sthgposition has improved greatly, both
with regard to minors under the age of 14 and nsiaaove the age of 14. According to the
law in its current form, | see no proper justificatto declare it void in this respect.

66. With regard to the interest of a minor whavmb with his custodial parent in Israel to
have his foreign parent also live with him in Idraad, in consequence, the interest of the
foreign parent to live with his minor child and lvibis family members in Israel — these are
interests that my colleague the president addressms agree with my colleague’s position
that the separation of the foreign parent fromntigor is not desirable, but | am of the
opinion that even in this case the minor does awtta protected basic right that his foreign
parent will live in Israel merely because he isgasent. In this case, the immigration
considerations that we have discussed make theasskbard — and they do so loudly —
and the first of these is the right of the statdeoide who will be its residents and citizens (to
these considerations we will also add below comatts of a special kind — considerations
of the state in a time of war). This was the apghoaf case law in Israel even in times of
peace. Before the Citizenship and Entry into IstaeV was enacted, a foreign parent was not
entitled to receive a status in Israel by virtudisfminor child who lived in Israel. In the
words of President Barak Dimitrov v. Minister of Interiof113]: ‘... in principle, the
citizenship of the daughter is insufficient to grarstatus of a permanent resident to her
foreign parent...”ipid., at p. 294, for additional references, see [&2above). We should
also add that s. 3B(3) of the Citizenship and Eimtty Israel Law provides that the area
commander may give a resident of the territoripsranit to stay in Israel ‘for a temporary
purpose, provided that the permit to stay for tleeesaid purpose shall be given for a
cumulative period that does not exceed six month&’possible and right to interpret this
provision of statute as granting power to the amamander to allow the entry of the foreign
parent into Israel to visit his minor child tempoalsa We should also remember that the
restriction is temporary — until the parent reactiesage mentioned in the law, which is 25
for a woman and 35 for a man, at which age it béllpossible to give the parent a permit to
enter Israel.

67. This, then, is the position: the harm to mirivigg in Israel with the custodial parent
is currently limited in comparison to the law whigrevailed before the enactment of the
amendment to the Citizenship and Entry into IstaeV. The law does not apply at all to a
child who was born in Israel to an Israeli parsitice such a child receives the same status as
his Israeli parent. In addition, the law allows gon who is a resident of the territories and
was not born in Israel to live in Israel with hisdeli parent (s. 3A of the law). With regard to
the foreign parent, who is a resident of the tariess, it is true that he is not entitled to enter
Israel. Has any constitutional right of the mindronlives in Israel with his custodial parent
been violated as a result? The answer to this beuab, both because the violation is
(relatively) limited and because of the very powekititerest that conflicts with it. In any
case, we do not know from where a minor acquirbdsic right that his foreign parent will
follow him and also obtain a right to live in Istae

Comments regarding the scope of application ottstitutional right to family life

68. Before | consider the question whether an liscézen has a constitutional right — a
basic right — to bring to Israel his foreign spous@ational of an enemy entity, in a time of
war, | would like to make two comments that condéeremarks made by my colleague the



president with regard to the constitutional rightwo Israeli citizen to bring his foreign spouse
into Israel.One commentoncerns remarks which | madeStamka v. Minister of Interior
[24]. Theother commentoncerns reliance on constitutional arrangementisreign
countries.
a. Concerning remarks that | made in Stamka v. Ministénterior
69. My colleague the president did me the honowitofg — twice, in para. 27 and in
para 34 of his opinion — remarks that | mad&iamka v. Minister of Interid24], at p. 787,
in which | said:
‘The State of Israel recognizes the right of tHezen to choose for himself a
spouse and to establish with that spouse a familsrael. Israel is committed to
protect the family unit in accordance with interoaal conventions... and
although these conventions do not stipulate onieyol another with regard to
family reunifications, Israel has recognized — andtinues to recognize — its
duty to provide protection to the family unit alsp giving permits for family
reunifications. Thus Israel has joined the mosigbtgéned nations that
recognize — subject to qualifications of natioredwity, public safety and
public welfare — the right of family members toditogether in the place of
their choice.’

After citing these remarks (in para. 34 of his aoqir), my colleague the president
goes on to make the following remarks: ‘Indeed,dbestitutional right of the Israeli
spouse — a right that derives from the nucleusuofidm dignity as a constitutional
right — is “to live together in the place of thelmoice”.’ | do not retract the remarks
that | made, but | do not think that it is possitdaleduce from them that an Israeli
citizen has a constitutional right that his foregpouse can enter Israel and take up
residence in it.

First, the continuation of the remarks that | wrated.) should be read. They
state:

‘This is the case here too. The respondents rezedhe right of spouses — an
Israeli citizen and someone who is not an Isragien — who were genuinely
married to live together in Israel, and the righthe foreigner to an
arrangement at the end of which he will receive@nanent status in Israel:
permanent residency and citizenship. What thelmeicomplaint? It concerns
the length of that “staged arrangement” and thiexifility of the
arrangement.’

The explanation of this is that when | spoke althetright of the citizen to choose for
himself a spouse and to establish with that spadagily in Israel’ — and certainly when |
spoke of ‘the right of the foreigner to an arrangeth— | was describing a policy that is
practised by the state. Indeed, | regarded thisyak a proper policy, but | did nothing more
than describe the legal position that prevailetthait time. | should add that this policy — in
so far as | am aware — has not changed in principle policy is still in force, except with
regard to residents of the territories. The quasganerely whether the change that took
place in the policy with regard to residents of twitories is a lawful change.

Secongdand this is the main point, the judgmenStamka v. Minister of Interid24] was
written on 4 May 1999. The serious armed conflatileen the Palestinian Authority and
Israel — which is a quasi-war — began more thaeax Yater, in September 2000, and it
utterly changed the relationship between the RalastAuthority and Israel. We have
discussed above the difficult position of Israecsi the armed conflict broke out, and nothing
needs to be added. Against this background, thesétenacted the Citizenship and Entry
into Israel Law, as it sought to protect the residexnd citizens of Israel against those who
seek to harm it. Th®lejellah in its wisdom, taught us (in s. 39) that: ‘It cahbe denied



that, when the times change, the laws also chaitgettvem.’ This is what happened in our
case. The times changed — and they changed radieatind therefore it was decided to
make a change in policy.

Third, my remarks are qualified automatically by ‘quabtions of national security,
public safety and public welfare.” With regard bese qualifications there is no need to add
anything except for this, that they are inhererthisubject-matter and their existence would
not be in doubt even had they not been writtenesgly.

70. We therefore return to the beginning, and thestjon is whether there is any flaw or
defect in the Citizenship and Entry into Israel L&y answer to this question is, as
aforesaid, no.

b. The interpretation of a constitution and arrangemseinom comparative law

71. In his opinion, my colleague President Barakeys legal arrangements that

are practised in various countries around the wamlduding the European Union,

and his conclusion is that ‘the right to familyelis... a constitutional right enshrined
in the right to human dignity’ (para. 38 of his mjoin). | am prepared to accept that
this is the law in the legal systems of those caesiimentioned in my colleague’s
opinion, just as | accept that the right of a pergolsrael to have a normal family life
is a right that derives from human dignity. Thisvisat we are taught by natural law,
and the state merely embraces what is already byengapping natural law in the
garb of law and constitution. But we are speakihthe creation and existence of the
family unit between members of the state and withenframework of the state. This
is not the case when a citizen of the state withesarry a foreign national and
establish a family unit in the state. This kinds@fiation gives rise to the question of
immigration in all its force, including immigratidoy virtue of the right to marry and
to establish a family, and this issue is specidl@mque to each country, and what is
more, it changes from time to time. Constitutiomadl legislative arrangements that
are in force within the territory of a state arérrattedly, derived from basic values
that a state wishes to foster in its midst, buhtosame degree they are also built on
the needs of the state and the reality of life withch it is required to contend. It is
not surprising, therefore that the case law ofcibngt in every country is context-
dependent on the positive normative arrangemergtadon the constitution of the
state, the prevailing law, basic principles andrdaity of life. From a factual
viewpoint, the use of comparative law in our casdike-in every case — must be
made sensitively and carefully, after thorough exation as to whether the legal
arrangements practised in one country or anotlec@npatible with the law in Israel
and the reality of life with which we contend. Thnas discussed by my colleague
President Barak with regard to legislative and tiartgnal arrangements concerning
the environment, and | will cite some of his rensattkat are apt also in our case
(Man, Nature and Law Israel Environmental Protect®ociety v. Prime Minister of
Israel[12], at p. 514):
‘In comparative law there is much discussion oféhgironment. Many laws
addressing the environment have been enacted iy coamtries... sometimes
the environment has been given a constitution&listén a large number of
constitutions, a constitutional right to have aahle environment has been
recognized...’

And further on (at pp. 515-516):

‘This comparative law — whether in the internatibsghere or in the national
sphere — is of great importance... Nonetheless, eaghtry has its own
problems. Even if the basic considerations arelainthe balance between them
reflects the uniqueness of every society and whatacterizes its legal



arrangements... Indeed, this is the power and thresthe limits of comparative
law. Its power lies in extending the interpretagéibnorizon and field of vision.

Its power lies in guiding the interpreter with redj¢o the normative potential
inherent in the legal system... Its limits lie in tin@iqueness of every legal
system, its institutions, the ideology that chageees it and the manner in which
it deals with the individual and society. Indeeoimparative law is like an
experienced friend. It is desirable to hear hiscgadvice, but this should not
replace one’s own decision.’

See also LCrimA 8472/0Maharshak v. State of Isragl31], at p. 474:

‘... Itis a burden that is imposed on us to takecaot to follow foreign legal
systems blindly, and especially to know how toidgatish between principles
and doctrines and ways of thinking and techniqoesaifriving at a solution,
from which it is possible to derive inspiration antsdom, and between details
and specific solutions which we should ignore. btlecomparative law is
capable of extending one’s thinking, enriching kiexlge and wisdom, freeing
us from provincialism, but at the same time we &hoot forget that we are
dealing with our own system and our own countryl ae should avoid the
imitation of assimilation and self-deprecation.’

72. We should remember that we are Israeli judgegudge in Israel and we dwell
among our people. Although in general it is prdpeius to take a look at foreign legal
systems, to learn and to receive inspiration, veailshalways remember that normative
arrangements that were created and exist in otheepwere created and exist against a
background of a reality that prevails in those ¢oas and that exist within legal systems that
give expression to that reality, and therefore laeutd not follow blindly — in the manner of
assimilation and self-deprecation — normative agesments that are practised in those
places. This is true both of legislation and of ¢bastitution. As President Shamgar told us in
United Mizrahi Bank Ltd v. Migdal Cooperative Vid@[7], at p. 329:

‘But it should be understood that the consideratibather constitutions and
their implementation is merely comparative. Evesypstitution reflects in the
protections of rights that are granted thereinstixgal order of priorities that is
unique to it and the outlooks that have been adadptés society. It need not be
added that there is also a whole range of politoakiderations that
accompanies the formulation of a constitution. THoisexample, in Canada it
was decided not to include a prohibition againstwiolation of property in the
Charter of Rights.’

The more a normative arrangement is influencedby¢ality and the specific needs of
the country where it prevails, the harder it wal to learn from it and to make an analogy
between it and the State of Israel in which we.|iMais is true in general and it is also true in
this case. The attitude of each state to immignadiwvangements — including immigration
arrangements by virtue of the right to marry anthtuily life — originates not only in the
legal system and its characteristics in each diffeplace but also, mainly, in the reality with
which the state is required to contend. It is tf@eenot surprising that the countries of the
world have adopted and continue to adopt, eachsilf, arrangements that are suited to its
needs from time to time, and moreover they terchemge from time to time the immigration
arrangements prevailing in them according to tladitye— a changing reality — with which
the state is required to contend. See the remhastsve cited above (in para. 52) with regard
to the position prevailing in the United States ahdnges in immigration arrangements in
that country.

73. With regard to us, we doubt whether amondhal$¢ countries, from which my
colleague the president seeks to derive an analogse is another country that is contending
with a reality similar to the reality with whichrel is contending. Of the many differences
between Israel and all those countries — whethesidered individually or all together —



we should remember most of all that extremelyiligsexists between the Palestinian
Authority and Israel; the declared intention of buely that controls the Palestinian
Authority — Hamas — to destroy Israel and to witgeniame off the face of the earth; the sad
fact that our time is a time of armed conflict —tirae of quasi-war — between us and the
Palestinian Authority. We should add to the orgatiim that controls the Palestinian
Authority the fact that the population in the tery of the Palestinian Authority, in general,
is hostile and inimical to Israel, and | think thwag can be cured of the need to derive an
analogy from the legal systems of other countrieese position and geo-political status is
more different than similar to the position and-geditical status of the State of Israel. Is
there any other country that is being asked tonalioits territory the establishment of a
family unit in which one of its members is an enamagional? On all of this, and more
besides, see Rubinstein and Orgad, ‘Human Riglasoial Security and the Jewish
Majority — the Case of Immigration for the PurpageMarriage,’supra

74. For our purposes, we should say that even wer® adopt general basic principles
that guide the paths of cultured countries of tiogldy we would have difficulty following
specific arrangements that were chosen by thewsgountries, whether within the territory
of the European Union or in any other place. Theustand way of life of those countries,
and especially the security position in them, ardifferent from the status of Israel, its way
of life and the security position that prevailimr country that an analogy from the legal
systems practised there — legal systems that tefleat is happening in those countries — is
out of place.

Interim remark

75. Hitherto we have considered the question winésinaeli law gives an Israeli citizen —
or does not give him — a constitutional right, aibaight, to bring to Israel his foreign
family member for permanent residence or evendimporary residence. Our answer to the
guestion was, as we have explained, that he ddeketais now turn to discuss an additional
matter that arises in our case, which is whethetdhaeli citizen has a constitutional right to
bring to Israel his foreign family member when tfahily member is a resident of a hostile
entity that is involved in an armed conflict witsrdel.

Immigration in times of war

76. Does the constitutional right to family liferight that is derived from the value of
human dignity, imply an innate right of the citizesnd residents of Israel to bring to Israel
their foreign family member (a spouse or parentd vgha resident of a hostile entity that is
involved in an armed conflict with the State ofalsl? My answer to the question is no. In this
case too | think that the strength of the righttatmily life is confronted by another strong and
very powerful interest: the lives and securitylod titizens and residents of Israel and the
security and stability of the State. These lattegriests are capable of preventing, in my
opinion, a recognition of the existence of a cangtnal right in times of war to allow the
entry of a resident of an enemy state into thétoeyrof the State of Israel. The balance is
between the right of individuals to family life attte right of others to life. In this context,
we find apt the remarks that were made with regattie way in which Canadian legislation
concerning the war on terror should be scrutinegtkegislation whose purpose is to protect
all liberties:

‘The configurative analysis of the Bill in terms wéditional security versus
civil liberties may be as misleading as it is inagiate in its framing of
the issues. It appears to suggest — however inthtBr — that those
who are against the legislation are the true tiivdrtarians, while those in
favour of it are somehow indifferent to, if not amsitive to, civil liberties.
The point is that there are good civil libertariammsboth sides of the issue
— and the civil libertarian issue should be consdeon the merits and
not as a function of the labeling of one’s posisi@s being for or against
the legislation.



The better approach from a conceptual and founatipoint of view is
to regard the legislation as human security letisla which seeks to
protect both national security — or the security d@mocracy if not
democracy itself — and civil liberties. As the Wadt Nations puts it,
terrorism constitutes a fundamental assault on hnunggts and, as such,
a threat to international peace and security, wbdenter-terrorism law
involves the protection of the most fundamentaligiits, the right to life,
liberty, and the security of the person, as welthaes collective right to
peace’ (I. Cotler, ‘Thinking Outside the Box: Foatidnal Principles for
a Counter-Terrorism Law and Policy,” Tihe Security of Freedom: Essays
on Canada’s Anti-Terrorism Bil[R.J. Daniels, P. Macklen and K. Roach,
eds., 2001) 111, at pp. 112-113).

77. | believe that even those who support the jposibat the Israeli citizen should have a
right — a constitutional right or a legal right -e-have his foreign family member enter
Israel and reside in it will agree that reasonsaifonal security and public security should
qualify the right of the individual to have his fdgymember enter the country and reside in it.
Thus, if the state authorities discover that aigpr@éational presents a specific security risk to
national security and public security, that foremgtional will not be allowed to enter Israel,
whatever his family status may be. See, for exapgibemka v. Minister of Interid24], at
pp. 787-788; HCJ 2208/(&alama v. Minister of Interigrl32]; AAA 9993/03Hamdan v.
Government of Isradll33]; HCJ 2455/9®ragma v. Minister of Interiof134]; HCJ 7206/96
Mansour v. Minister of Interiof135]. Cf. s. 2(b)(3) of the Law of Return. CfsalHCJ
1227/98Malevsky v. Minister of Interidil36]; HCJ 442/71.ansky v. Minister of Interior
[137]. This is the law where the foreign nationahgelf is suspected of being dangerous to
national security, and it is also the law whereftiteign national is associated with persons
who endanger public safety and may influence hiee, $or example, HCJ 7061/@5v.

Minister of Interior[138]:

‘Someone who wishes to obtain permanent residentgrael cannot be
associated with persons active in hostile actiaitg terror. Residency in Israel
and an association with such persons is a contiawlin terms...’

78. This natural and simple rule, that a foreigihamal who presents a risk to national
security will not be allowed to enter the stataegdle almost automatically to the conclusion
that in times of war hostile nationals will not &léowed to enter the state, since they are
presumed to endanger national security and pubdiarity. Indeed, it will not be difficult to
understand and realize that a foreign family menadey is not an Israeli citizen has strong
ties with his family and his place of birth, anatithese ties are not severed even if the person
leaves his home and comes to live in Israel. Tdwdirig of loyalty of a person to his people
and his place of birth is a natural feeling, aifegebf great strength, and it is much stronger
where a person leaves behind him — and this isithal case — parents, brothers, sisters,
other family members, friends and companions. Andwhen the two peoples — the people
of the family member’s place of birth and the peoginong whom he now lives — become
involved in an armed conflict with one another eason is likely to be required to decide
where his loyalties lie and whom he will aid. Oftemwill support his place of birth and seek
to assist it in one way or another. The risk amddanger will increase greatly in a case where
the family member has left behind him family mensband friends who may be subject to
harm and threats from the regime in his place hlr from gangs in that country. The risk
and the danger will increase even more where theopébelongs to a people that seeks to
destroy the state that absorbed him and that isngamgainst it a bloody struggle that has
continued for many years.

79. The premise in international law is that indgrf war the citizens of the warring
states become hostile to one another, and thay eitezen will regard himself as loyal to his
country and place of birth and hostile to the emsnaif his place of birth. It is natural,



therefore, that a state that is in a situationaofflcct may determine special arrangements
concerning enemy nationals, including, of courseamangement that prevents them from
entering its territory. See J.G. Ku, ‘Customaryemational Law in State Courts,” 4&. J.
Int'l L. (2001) 265, at p. 322:

‘Because the declaration of war between soverdrmgnsforms every individual
subject and citizen of those sovereign nationsem@mies, the traditional law of
nations naturally require that enemy aliens be @ezbdifferent legal status than
alien subjects hailing from friendly powers. In fiaurlar, the treatise writers
found that the law of nations imposed severe kgiris on the nature of the
contacts between subjects of sovereigns at waresith other.’

80. In our times — unlike in the past — we no langeke formal declarations of war;
and wars — again, unlike in the past — are not searily between states. But the rules and
principles that were intended to protect the citizand residents of the state are valid and
logical even where an armed conflict is being wagettbetween states, but between a state
and an entity, like the Palestinian Authority, whis not a state. In such circumstances, and
in other similar ones, the presumption of hostiiggsts in full strength. See and cf. E. Gross,
The Struggle of Democracy against Terror — Legal Eforal Aspect$2004), at pp. 7@t
seq; Rubinstein and Orgad, ‘Human Rights, Nationalusiég and the Jewish Majority — the
Case of Immigration for the Purpose of Marriageipra at p. 317, and see the references
cited there.

81. On the basis of this logical deduction, a dédadhat is common to all human beings
and to all human peoples, it has been determingddémational law that when there is a
dispute between nations, a nation may prohibintit@nals of the foreign nation, as such,
from entering or immigrating to it. The reason ffois is that because of the strong and special
ties that they have to their place of birth, peapid family members, enemy nationals, as
such, constitute a special risk group. Admittedlyt all enemy nationals are actually
enemies, but in the heat of an armed conflict theises a quasi-presumption that enemy
nationals — all enemy nationals — are enemies@ftthte, and the state has no legal duty to
rebut the presumption and distinguish between amgmational who is likely to endanger
the state and its residents and an enemy natidmaiswnlikely to endanger the state and its
residents. There is a presumption that enemy relphecause they are enemy nationals, are
the enemies of the state and that they endangsathty and the security of the public in the
state that is at war with their state; and theesgentitled — and is even obliged by virtue of
its duty to protect its citizens and residents —effioise the application of enemy nationals to
immigrate to its territory. This rule, a rule imis of war and conflict, is valid also with
regard to the case of persons who wish to immidratertue of the right to marry and raise a
family, since even these are likely to endangesstwirity of the state and the security of the
residents of the state. See Rubinstein and Orgaoan Rights, National Security and the
Jewish Majority — the Case of Immigration for therpose of Marriage supra at pp. 320-
321:

‘The accepted norm of not allowing enemy natiom@alsnter in times of war or
in times of armed conflict applies also to immigvatfor the purposes of
marriage (marriage migration). International lavd &ime relevant conventions
impose various duties on the state with regaranailf reunifications. Thus, for
example, a state that is a party to an armed obiglrequired to facilitate
meetings of families that were compelled to sepadating the fighting (even
though the duty is to assist the renewal of theneotion and, in so far as
possible, family meetings, there is however no doitgllow family

reunifications or to allow immigration for the pwges of marriage). A state that
is a party to an armed conflict is also requirethtake an effort in order not to
separate existing families during the armed confBat the state has no legal or
moral duty in international law to allow immigratidor the purposes of



marriage from state A to state B, as long as tleestates are involved in an
armed conflict, and even when they are completepeace.’

82. We tend to the outlook — which we have expldimedetail above — that the state
has no constitutional or legal obligation to alltamily reunifications in its territory. But
even if in times of peace the state is accustomedidw foreign family members of its
citizens to immigrate into the state (St@mka v. Minister of Interid24]), the state may in
times of war suspend this practice and prevenetiigy of foreign family members who are
enemy nationals notwithstanding the harm to théviddal who married an enemy national
or to a minor who lives with his Israeli parentyarA time of war is not the same as a time of
peace. Although we all know that ‘even when thenjpats of war sound, the rule of law will
make its voice heardS@abiah v. IDF Commander in Judaea and Sami@ri®], at p. 369),
we also know that things which are appropriate tima of peace cannot be maintained in a
time of war. In the words of the wisest of men (Esiastes 3, 1; 3, 8 [246]) ‘For everything
there is a time and for every desire there is aasion under the heavens... A time to love
and a time to hate, a time of war and a time oteea agree with my colleague the president
that the state does not have two systems of law/fartimes of calm and one for times of
war. The basic rights of the individual are alivelavell even in times of security risks. At
the same time, we cannot deny ‘that in times of tlvare arise — or you may say, there
awaken — considerations and interests that arauartimthis time, considerations and
interests that can restrict the spheres of apicatf the rights of the individual,” or at least
stop their realization (the limitations clause). W&mnot deny that in times of war a state may
restrict the individual in the realization of hights, provided that this restriction is done for a
proper purpose — i.e., in order to maintain pulditerests of great weight — for a restricted
period and to a degree that is not excessive..AR sf the Basic Law: Human Dignity and
Liberty. This (at least) is the case before us.

83. Human rights stand firm, with their full foraeyen in times of war and emergency, but
the situation of war and emergency can affectés&rictions that can be placed on their
realization. The question is one of dosage; thag®a times of peace is not the same as the
dosage in times of war. In times of peace, thetnigh blossom and spread its scent all across
the land. But this is not the case in times of @ran times when security risks are constantly
lying in wait for the residents of the state.

Let us remember that rights that are given tonké/idual in a democracy will not exist if
there is no state or there is no life for the eitizWe are accustomed to exalting — and
rightly so — the basic rights of the individual,rhan dignity, the principle of equality and
with them other basic values on which our legatesysprides itself. These rights and
principles are of supreme importance. They aretedabove all else. Without them we
would have no democracy worthy of the name. But/tg existence of the state and the
right of the individual to life are more exalteddamportant than all of these. Without a state,
the rights of the individual would have no existenand the basic rights of the individual
must not become a spade to be used for underntimingxistence of the state. Gfardor v.
Chairman of the Central Elections Committee for $liredh KnessdtL01], at pp. 388, 390;
Neiman v. Chairman of Elections Committee for Elgvé&Knessef87]. Such is the existence
of the state and the risks to the life of its @tig. ‘Without security, it is not possible to
protect human rightsper Justice D. Dorner isaif v. Government Press Offi@&8], at p. 77
{197}). Therefore, ‘human rights should not becomgpade for denying public and national
security’ (CrimFH 7048/9A v. Minister of Defenci88], at p. 741). Safeguarding the lives
and security of the public may necessitate a geamision of the rights of the individual —
some might say, may justify a restriction of these of application of rights, and at least
necessitate a suspension of the realization aighés of the individual — and this erosion, if
it is done proportionately, is a permitted violatio our constitutional system. In the words of
my colleague President Barak,@onterm Ltd v. Minister of Finand85], at p. 347 {71}



‘We cannot protect human rights without infringiog human rights. A
democracy is not characterized by the fact thagveer violates human rights.
Human rights are not a recipe for national desivact

84. The state has a duty to its citizens and gislemts — and this is a duty of the first
order — to protect their lives and security, evetha price of violating the right of some
citizens to realize, within the territory of thet, their right to family life with their spouses
who are enemy nationals. In a time of armed cardlisovereign state is therefore not
required to allow enemy nationals to immigrate reif¢hey have first-degree family
members in the state. The concern, and it is @n@dde concern, is that at the crucial
moment the enemy nationals will be loyal to theiople and place of birth, and at the least
they will be subject to various pressures — becafi$amily and other ties — to help the
enemy. This is sufficient to create a presumptiat &ll enemy nationals are dangerous and
to justify a prohibition against their entering tétate. This is the rule, and it has its logic and
reasons. We should add in this context that rudasdilated in international law usually
concern individual and exceptional cases, becaaisgally the citizens of enemy states do
not marry each other, and in times of armed cartiiey do not immigrate in their thousands
from their state to the enemy state. Our case hoald remember, is completely different,
since we are talking of residents of the territoméno wish to immigrate to Israel in their
thousands. And when we are considering the cag®mo$ands of immigrants — and not
merely a few immigrants — those concerns that giseesto the accepted norm in
international law are automatically magnified.

85. So we see that here too we are confrontedgbysrand interests that conflict with one
another: on one side there is the right of the=stat to allow residents of an enemy state to
enter its territory in times of war, and on theesthide there is the right of the citizen — a
basic right, a constitutional right derived frormin dignity — that he will be allowed to
live together with his family members and to haveemal family life in Israel. The question
is whether the basic right to have a family lifdsrael also applies to family members when
one of them is a resident of a hostile entity thatvolved in an armed conflict with the State
of Israel? In order to answer this question, wehbtig consider closely these two values and
weigh them against one other (see also paraf4d: theoneis the strength of the right to
have a family life in Israel as derived from théuess that the right is supposed to express in
the law; theotheris the strength of the conflicting value, whichowr case is the lives of
citizens and residents and national security. Wiremplace these conflicting values before us,
we must clarify and weigh up to what extent thétig family life as aforesaid detracts from
the values of life and security, anide versato what extent do the values of life and security
detract from family life. In this case, we say thetognizing the right of the citizen to include
a right to bring into Israel, in a time of war,afily member who is an enemy national causes
harm in two waysfirst, it violates the right of the organized societydrael to decide who
will live in Israel and who will be its citizens dmesidents, i.e., it impairs the ability of the
state to determine its identity and charactecondit harms — or at least it is likely to
harm — national security.

86. Once again | placed all the values and corgligdes into one pot, and my conclusion
is that the value of human dignity — in principle dees not give rise to a constitutional right
to realize in Israel a marriage with a foreign sgEwor to bring a foreign parent into Israel,
when that spouse or parent is a national of a 8tatés in a state of war — or a state of
guasi-war — with Israel. This conclusion is implieoth by an examination of the strength of
the right to have a family life, and by the valaesl interests of the state and its residents to
life and security, as well as by the conflict betwehe former and the latter.

As we have already said (see para. 61 above)nbtoor shall | dispute the constitutional
right of an Israeli citizen to have a family lifeut here too the main issue is the values and
interests that conflict with the argument concegrtime constitutional right of the citizen to
have a family member live in Israel when that fgmilember is a national of an entity that is
involved in an armed conflict with the State ofalsk (cf. para. 65uprg. We are speaking of



a concern that hostile parties will enter Israet] the state is asking us to allow it to prevent
the entry of Palestinians who wish to live heree Blrength of this interest is so strong in my
opinion that it is capable of influencingl initio, the scope of the application of the right to
have a family life in Israel. The state, we shawcdall, is merely the organization of society
to live together, and the meaning of this for ourpmses is that the state’s prerogative is
merely an expression of the protection that Isrgigliens require even in times of peace, but
particularly in times of war.

Indeed, we should not ignore the conflicting inséseand values, both those of the state
and those of its individuals. Human rights live amdlure also in times of war, but there is no
doubt that a change occurs in the process of halgtitem against the interests that conflict
with them, with regard to the value of human dignitersonal autonomy and human liberty.
The war harms everyone: soldiers on the battlefefd citizens on the home front. The
economy of the state is harmed. The realizaticsoofal goals are postponed to a later date.
And when the reality changes, the balance mayadaage. Indeed, the nucleus of the rights
will not change. The piccolo will continue to pijie clear notes. But the remoter we are from
the nucleus and the more we approach the peripheand in our case we are speaking of the
right of the citizen to bring a foreign nationalliie in Israel in a time of war — so the
influence and strength of other elements and valilkgcrease.

87. In summary, in times of war Israeli citizensl aesidents do not have a constitutional
right to bring into Israel a family member who isiaizen of an entity that is involved in an
armed conflict or war with the State of Israel.

Immigration by virtue of marriage and the rightfeomily life — interim summary

88. The conclusion that we arrive at is therefbrg, that the right of the individual to
family life does not imply a constitutional or légdligation that is imposed on the state to
allow the foreign family member of the individual §pouse or parent) to immigrate into the
territory of the state. Such immigration — if adthe extent that it is allowed — will be
allowed if the state so wishes, and in accordaritieits laws. The state has no obligation to
allow immigration for reasons of marriage — exdepaccordance with its laws — and the
state may impose restrictions on immigrations itsaderritory for the purpose of marriage. If
this is the case in general, it is certainly theecia times of war, when the persons who wish
to immigrate into the state are enemy nationals.

The question of the violation of equality — thédnti(and duty) of a state to restrict the
immigration of enemy nationals in times of war

89. We all agree (for how could we not?) that titez€nship and Entry into Israel Law
mainly harms the Arab citizens of the state. ttu that the law does not address Israeli
citizens at all, and therefore it does not distisgietween Jews and Arabs, but it is also true
thatde factoit is Arab Israeli citizens who are harmed by lgne, since it is only they — with
the exception of isolated cases — who find a spauseng the residents of the territories.
From the viewpoint of the end result, there is goadity between the Arab citizens of the
state and the Jewish citizens of the statelstdel Women’s Network v. Minister of Labour
and Social Affairg35], at p. 654Supreme Monitoring Committee for Arab Affairs iraid v.
Prime Minister{41]. Does this inequality in the end result haug Begal significance?

90. Everyone agrees that an immigration restricstoould be applied democratically and
equally. The state should not discriminate againstpopulation group by preventing their
foreign spouses from immigrating into the stateilevat the same time allowing the foreign
spouses of another population group to immigrateitnWe discussed this Btamka v.
Minister of Interior[24], where we explained that the principle of &gy demands that the
laws of immigration by virtue of marriage shoulddgplied equally to Jews and non-Jews
(ibid., at pp. 758-759):

‘... We do not find any justification for preferrirgJew who lives securely in
his land to someone who is not a Jew, such thdbtheer should be able to
acquire citizenship for a non-Jewish spouse wheteaktter cannot. Although



we agree, wholeheartedly, with the right possebgesl/ery Jew, as such, to
immigrate to Israel, with his family, we shall firtcifficult to agree to a greater
right being given to a Jew who is a citizen of é&dra- to him, but not to the
Israeli citizen who is not Jewish — to be entittectitizenship for a non-Jew
who became his spouse while he is a citizen oélsk¥@hen we recognize the
right of a Jewish citizen of Israel to obtain a#iship for his non-Jewish spouse,
but at the same time we deny this right to the d@nish citizen, we commit a
serious act of discrimination, and we have founghroper purpose in this.’

The meaning is that the citizens of Israel, whefleavs or non-Jews, have not acquired a
right that their foreign spouses can immigrate istael. In this, they are different from Jews
who are not citizens of Israel, who are entitletidoe their family members immigrate to
Israel (s. 4A of the Law of Return), and the absewicthe right will apply equally to Jews
and non-Jews. If a right is given to Israelis teéhtheir foreign spouses immigrate to Israel,
this right should be given equally to all Israets,Jews and non-Jews alike. Once we realize
this, the question that we must ask now is whetheCitizenship and Entry into Israel Law
is a law that discriminates against Arab Israalig] whether for this reason it should be
declared void as a law that violates the princgflequality. We will now consider this claim.
91. It is well known that not every inequality |satd the voidance of a legal norm,

and certainly it does not lead to the voidance lafraof the Knesset. Not every
distinction between persons is an improper distinctThe same is true of a violation
of human dignity. A distinction that is based olevant considerations does not
violate human dignity nor does it violate the rigtequality. In other words, the right
to equality does not apply to every distinction baly to prohibited distinctions. Not
every different treatment is discriminatory treatmédiscrimination is, it is well
known, a distinction between persons or betweenensafor reasons that are
irrelevant, but when there is a difference thatlsvant, the authority may, and
sometimes must, treat the persons or the mattieseatitly. This was elucidated by
President Agranat: ‘...it will be a permitted distilon if the different treatment of
different persons derives from their being, for pugpose of the treatment, in a state
of relevant inequality...”Boronovski v. Chief Rabbjg1], at p. 35). It follows from
this, so President Barak told us, that: ‘In oraeestablish a claim of discrimination
that allegedly constitutes a violation of the cdansibnal right to equality, one must
point to the existence of an unjustified discrintioa in the offending law.
Discrimination between groups that is based orewvaat difference does not in itself
constitute discrimination’ (HCJ 5304/@ael Victims of Work Accidents and
Widows of Victims of Work Accidents Associatiotate of Israg[139], at 141). See
also:Kefar Veradim v. Minister of Finand&0], at pp. 507-508&I-Al Israel Airlines
Ltd v. Danielowit465], at p. 761 {489};Recanat v. National Labour CoJit3], at p.
312; HCJ 6845/00liv v. National Labour CouftL40], at p. 680. And as we have said
elsewherel(ocal Government Centre Knesse{31], at p. 502), the concept of
equality — the concept of substantive equality —a oncept that is synonymous
with justice and fairness; and discrimination bedawequals (from a substantive point
of view) means an act of injustice and unfairness.

92. In our case, are Arab Israeli citizens disanated against in comparison with

Israelis who are not Arabs? Does the CitizenshgpEmtry into Israel Law
discriminate improperly between Arab Israeli citigeand non-Arab Israeli citizens?

Our answer is no. The Citizenship and Entry intadsLaw was enacted against the

background of the armed conflict and state of vedwken Israel and the Palestinians,
and therefore there is a proper and permittedndistin between persons who married

foreigners, who are Palestinian ‘enemy nationalat eire presumed to constitute a
potential security risk to the residents of théestand persons who married foreigners



who are not ‘hostile nationals.” Moreover, in tinesvar the state — every state in
the world — may categorically prevent the immigvatof enemy nationals into its
territory out of a concern that their loyalty whilé given to their place of birth —i.e.,
to the enemy — and not to the state that absodra.tkven if in times of peace the
state is accustomed to allow foreign spouses iziecis of the state to immigrate to it,
in times of war the state may suspend this praciickeast in so far as concerns
foreign spouses who are enemy nationals. Admittadiizen of the state who
married an enemy national will be hurt by the ssadiecision, and it is possible that
he will even feel discriminated against in compami$o his neighbours who married
foreign citizens who are not enemy nationals aed $pouses are permitted to come
to Israel. But can we seriously say that someon@ mwarried an enemy national has
been discriminated against? With regard to our easwill say that as long as the
armed conflict between Israel and the Palestintansinues, the state is entitled to
prevent the immigration of Palestinians who arédesgs of the territories to Israel.
This ban does indeed harm a minority group of wiihehvast majority are Arabs, but
this harm derives from the marriage to enemy natowho are likely to endanger the
public in Israel and not from the fact that theg Arabs. The decisive factor is
national security and the lives of the residentthefstate, and this factor outweighs
the others.

93. After realizing all of the above, we reject thaim of discrimination that the
petitioners raised before us.

Immigration by virtue of the right to marry and saia family and the principle of
equality — summary

94. The right to marry and raise a family, andwige the right to equality, are both rights
that do not imply that the state has any duty —theeia constitutional duty nor a legal
duty — to allow immigration to Israel by virtue ofarriage. The individual — every
individual — does not have a right that his foreggouse will be allowed to immigrate to
Israel. This is the law in times of peace and d¢dgdainly the law in times of war, when the
persons wishing to immigrate are members of an gpEaple that is involved in an armed
conflict with the state and its citizens. Israeégdmot therefore have any duty to allow
residents of the territories who married Isradlzens to enter Israel, and Israeli citizens who
married residents of the territories do not hagerstitutional right — a right that is allegedly
capable of causing the voidance of a law of thedsae— to have their foreign spouses
immigrate to Israel. Admittedly, the Citizenshipdantry into Israel Law harms some of the
citizens of Israel, the vast majority of whom anels, that married residents of the territories
and wish to realize their right to family life isrhel. But this harm is a necessary evil brought
about by reality, the security reality in which fusd ourselves. The State of Israel is entitled
to prevent the entry of enemy nationals into ittty during an armed conflict, and in a
time of war it does not have a legal obligatiomlow immigration to Israel for the purpose
of marriage and as a result of marriage. The citafethe state does not have a right that in a
time of war the state should allow his foreign sgwho is an enemy national to immigrate
to Israel. And even if in times of peace the ciind the state has a right vis-a-vis the state
that it should allow his foreign spouse to immigred Israel, the state is entitled to suspend
this right in a time of war.

95. Our opinion is therefore this, that the Kne$set the power to enact the Citizenship
and Entry into Israel Law in its amended form. hemainsprima facie a question as to
whether it was right to enact a blanket provisibtaw that applies to a whole group of the
population within certain ages, without any distioc between the individuals in the group,
or whether the enactment of the blanket provisiotieumines the validity of the law, like a
law that is contrary to principles in the Basic Latuman Dignity and Liberty. The answer to
this question is somewhat complex. As we have seear remarks above, it is possible to



classify the relationship between Israel and tHedBaian Authority in two waysone as a
relationship of armed conflict that is equivaldot, our purposes, to a state of war, &nd,
alternatively, or maybe additionally, as a relasioip that creates serious security risks to the
residents of Israel on the part of the Palestidiathority or terror groups that operate from
within it.

96. It would appear that in so far as we are spgadf the armed conflict — which is
tantamount, in our opinion, to a state of war —Mkenket prohibition on the entry of a
certain population group into Israel may well bguieed by the state of the conflict. And if a
blanket prohibition of the entry of enemy nationala proper and lawful prohibition, at a
time of war or armed conflict, then a partial ptmhion as we find in the law is certainly
proper and lawful. The same is true according ¢oalkernative classification, according to
which the relationship between the Palestinian Aty and Israel creates serious risks to the
lives of Israeli residents. This is especially tase when the security services are unable to
distinguish between immigrants who constitute agdamo security and immigrants who do
not constitute a danger to security.

97. In summary, the Citizenship and Entry intoésitzaw harms Arab citizens of the State
of Israel who wish to marry spouses who are resdeithe territories, but this harm does
not amount to a constitutional violation of a psigh of the Basic Law: Human Dignity and
Liberty. This is the case with regard to the cdngstinal right to family life, which is a right
that does not extend to the request of an Isrda&en to bring his foreign spouse to Israel,
and this is also the case with regard to the doristinal right to equality, which is not
violated since the effect of the law on Arab citige&nd residents is based on relevant
considerations at this time, a time of war. Now tha have said what we have said, our
voyage is complete. Nonetheless, in order to agloitht, and on the basis of the assumption
that the Citizenship and Entry into Israel Law deeate a basic right of the citizen, | would
like to go on to consider whether that violatiotisees the tests of the limitations clause.

The Citizenship and Entry into Israel Law — purpagsd proportionality

98. The premise for our deliberations from thisnpaiill be that the purpose underlying
the Citizenship and Entry into Israel Law, and | speaking here only of the purpose, is a
proper purpose. The question is merely whethemibasure determined by the law to achieve
the purpose is a proper and proportionate measheepurpose of the law is to protect the
security and lives of Israeli citizens, and it lisaz that this purpose is a proper purpose that
befits the values of the State of Israel as a Jeasl democratic state. The State of Israel is
required to contend with terror, and it is entitledor rather it is obliged — to adopt
measures that will protect the lives and secuffityhe residents of the state. The state is
entitled therefore to prevent the terror organazaifrom exploiting the basic rights of the
individual — which in our case means the right tarrp and to family life, and, in
consequence, the right to live in Israel — in oridemake it easier to commit acts of terror
against the citizens of Israel. Everyone accep&gefore, that in principle the state is entitled
to adopt proper measures in order to prevent ttegio spouse of an Israeli citizen from
coming into Israel where there is a concern thel superson will be involved in terror
activity or will assist terror. The question thaitieing asked is simply whether the state was
entitled, within the framework of the law, to imgoa blanket prohibition on the residents of
the area, who married Israeli citizens and areadrtain age, against entering Israel and
living in it.

The limitations clause — values of the state anggre of the law

99. Assuming that the Citizenship and Entry intad$ Law violates one of the basic
rights given to the citizen in the Basic Law: Huni2ignity and Liberty — although |
personally doubt that this is true in our case -e-ghestion that must be asked is whether that
violation satisfies the test of the limitationsuda and passes it safely, or whether the
violation fails the test of the limitations claused in consequence the law is doomed — in



whole or in part — to be declared void. Let us Haghat the limitations clause in s. 8 of the
Basic Law: Human Dignity and Liberty says:

‘Violation of 8. The rights under this Basic Law may only be

rights violated by a law that befits the values of the
State of Israel, is intended for a proper purpose
and to an extent that is not excessive, or in
accordance with a law as aforesaid by virtue of
an express authorization therein.’

We are speaking of a law of the Knesset that thiegresrs are seeking to have declared
void, and in this respect the limitations clausavjgtes us with several tests: the law must
befit the values of the State of Israel; the lawstrhe intended for a proper purpose; and the
violation of the basic right must be to an extéwit is not excessive. The petitioners raised no
argument before us with regard to the first condi{ithe law must befit the values of the state
of Israel). With regard to the condition of the peo purpose, my colleague President Barak
considered this in detail, and his conclusion & the law satisfies this requirement. | agree
with my colleague’s remarks and | will find it hai@ladd anything to them. It is clear that the
purpose of protecting the security and life ofdesits and citizens of the state is a proper
purpose.

The limitations clause: proportionality

100. There remains one more hurdle for the Citizgnand Entry into Israel Law to
overcome, and that is the proportionality hurdleinahe language of the law, the violation of
the basic right must be ‘to an extent that is xotesive.’ This test, as distinct from the first
two tests, places on the agenda the measure thitvttchose for achieving the proper
purpose, and the question is whether this measwéproportionate’ measure. The test of
proportionality is divided, as is well known, intoree subtests, and now we will consider
these tests one by one. See aBsn-Atiya vMinister of Education, Culture and Spg¢#l];
HCJ 6971/98aritzky v. Government of Isragl41], at p. 7790ron v. Knesset Speakd0],
at p. 665Stamka v. Minister of Interig4], at pp. 776-778. Since my colleague the
president went into detail in his analysis of thesas, we will be brief although we too could
have gone into detail.

The first subtest — making the measure correspotitet purpose

101. Does the blanket prohibition against the eotmesidents of the territories of certain
ages into Israel constitute a proper measure &izineg the purpose of the law? Does this
prohibition rationally serve the security purpdsattunderlies the law? My colleague the
president says that the answer to this questigesisThis is also my opinion. The purpose of
the law is to prevent terror organizations fromeieing aid from residents of the territories
who hold Israeli documentation, which allows thenenter Israel and to move freely in
Israel. The following was stated in the explanatwotes to the draft Citizenship and Entry
into Israel (Temporary Provision) Law (Amendmebf65-2005 iatzaot Hok (Draft Laws)
624):

‘The temporary provision was enacted... in vievthaf security reality since the
beginning of the armed conflict between Israel gti@dPalestinians, in which we
have seen increasing involvement in this conflidPalestinians that were
originally residents of the territories, who haseakli identity cards as a result of
family reunification processes with persons whoehlvaeli citizenship or
residency, and who abused their position in Israelder to become involved in
terror activity, including aiding the perpetratiohsuicide attacks.

The Israeli identity cards that were given to thgdents of the territories as
aforesaid allowed them free movement between tiiéoiges of the Palestinian
Authority and Israel, and they made them a prefetaieget group of terror
organizations for perpetrating hostile activitygieneral, and inside the territory
of the State of Israel in particular.’



Because of their ability and readiness to aid #r@gtration of terror attacks inside Israel,
the residents of the territories who hold Israeltuimentation became a recruitment target for
the terror organizations, and the security estafilent in Israel did indeed find that the
efforts of the terror organizations were succesafid that the involvement of residents of the
territories who have Israeli identity cards in teractivities increased. We will consider this
matter further in our remarks below.

Thus, when it was discovered that the residentenferritories who have Israeli identity
cards by virtue of family ties were involved inrarby means of their abusing their right to
move freely within Israel and between the terrésrand Israel; that the involvement of these
persons in terror was increasing along with thgg@ss in building the security fence which
constitutes a physical obstacle to terrorists wighwo harm Israel; that the terror
organizations are making great efforts to recnii their ranks residents of the territories
who have Israeli documentation, and it is posdite they also threaten the family members
who are left behind; and that it is impossible tedict who will become involved in terror; it
was also discovered that the restriction that thie $mposed in the law on entering Israel
served the purpose of the law in a rational anelctlimanner. Thus, the following was stated
in the explanatory notes to the draft Citizensimg Entry into Israel (Temporary Provision)
Law (Amendment), 5765-2005latzaot Hok (Draft Lawsp24):

‘... The professional assessment of the securitypbshtanent is that the
temporary provision is an effective tool for redwugthe free passage of residents
of the territories between the areas controllethieyAuthority and Israel, and for
preventing the potential for a serious securitl as the part of that population.’

102. In paras. 85 and 86 of his opinion, my colleathe president examines the effect of
the temporary permits to stay in Israel which #e allows — mainly for the purposes of
employment — on the blanket prohibition againstaiarage groups staying and living in
Israel, and his conclusion is that these permitaatsever the rational connection between
the purpose of the law and the prohibitions thereittcept my colleague’s conclusion.
Indeed, the case of an employee who enters Isyaal lfmited time and subject to restrictions
cannot be compared to the situation of a personhaisaan identity card that permits him to
move freely, without hindrance, from the areashefterritories to Israel and within Israel
itself.

103. The first test of proportionality — the rat#éd connection test — is therefore
satisfied in full: the measure chosen to implenteatpurpose of the law corresponds from a
rational viewpoint with the purpose of the law.

The second subtest — the least harmful measure

104. According to this test, the measure determimethe law, which violates a
constitutional human right, is a proper measuieisf not possible to achieve the purpose of
the legislation by adopting another measure traates the human right to a lesser degree.
Here we must make a clarification: when applying ¢bcond test of proportionality, the law
is not compelled to choose absolutely the leaghhdmeasure. Were we to say otherwise,
then we would allow the court to dictate to theskgure which measure to choose, and in
this way we would be undermining the discretionhaf legislature and seriously violating the
principle of the separation of powers and the deaBration of power. Moreover, in a case
of this kind, the court is likely to undermine teective implementation of the purpose of
the law. The concept of proportionality for our poses here means that the law chose a
measure that falls within the spectrum of measwtesse violation of a human right
corresponds appropriately to the purpose of the Tdae remarks of Justice Beinisch in
Menahem v. Minister of Transpdfi1], at p. 80, are apposite to our case. She said

‘The requirement that the legislature should ch@seeasure that violates the
constitutional right to an extent that is not exieés in order to achieve the
purpose of the law does not mean that the legigatwst always choose the
lowest level at the bottom of the ladder. Suchtard@nation would make things



too difficult for the legislature, which would nbe able to penetrate the barrier
of judicial review... There may be cases wherectiwce of an alternative
measure that violates the constitutional righttielliess is likely to lead to a
significant reduction in the extent of realizing thurpose or in the extent of the
benefit that will accrue from it, and thereforeavitl not be right to compel the
legislature to adopt this measure. As a resul,¢burt has recognized a
“constitutional room to manoeuvre” which is alsde@the “margin of
appreciation.” The limits of the constitutional mdo manoeuvre are determined
by the court in each case on its merits and inralegwe with its circumstances,
while taking into account the nature of the ridfdttis violated and the strength
of the violation thereof in relation to the natared character of the competing
rights or interests.’

See alsdsrael Investment Managers Association v. MinistfeFinance[8], at pp. 387-
389.

105. The question in our case is whether it wasiptesor it was not possible to achieve
the purpose of preventing attacks carried out Wighassistance of family members who are
residents of the territories, by means of a leggdation of the right to family life. We are
mainly speaking of the creation of a mechanisnnahdividual check for every resident of
the territories who is a spouse or parent of aelscitizen, instead of imposing a blanket
prohibition on all the residents of the territoneso are of certain ages. My colleague the
president reached the conclusion that the prowssodithe law satisfy the second test of
proportionality, because in his words ‘... in thecaimmstances of the case before us, the
individual check does not realize the legislativepose to the same degree as the blanket
prohibition. There is no obligation, therefore, hiiit the framework of the least harmful
measure, to stop at this level, and the legislat@® entitled to choose the blanket prohibition
that it chose’ (para. 89 of his opinion). Let uglier point out already at this stage, by
jumping ahead to some extent, that when he dissubksehird test of proportionality — the
benefit-damage test — my colleague reaches thduion that the violation engendered by
the blanket prohibition is greater than the beribfit it causes; that the advantage that the law
generates is significantly less than the damagdsdtthwlicts on the right of the citizen; and
consequently, the state ought to have adoptedrangament of an individual check while
increasing its effectiveness in so far as posgjideas. 91-94 of his opinion).

106. | too am of the opinion that the Citizenship &ntry into Israel Law passes the
second test of proportionality, and | will add rinthto the remarks of my colleague the
president. The main disagreements between my goiéeand me are restricted to the third
subtest of the test of proportionality — the tespenefit as compared with damage — and
we will now turn to this subtest.

The third subtest — the value subtest — benefiigatamage

107. Before we enter the arena to discuss andeleigats and duties, we would like to
make an introductory remark concerning nomenclathexe are three subtests in the test of
proportionality, and for reasons that | do not ustind the third subtest is called by the name
of the test of proportionality ‘in the narrow sengéis name is a mystery to me. The test of
proportionality ‘in the narrow sense’ is, in my pjgin, actually the second subtest, since it is
a test whose beginning, middle and end all conpeyportionality (sed@Jnited Mizrahi Bank
Ltd v. Migdal Cooperative VillagF], at p. 437). But the third subtest before b, test in
which we place on each pan of the scales the vétaesonflict with one another, the benefit
values against the damage values, ought to baeldhkletest of proportionality ‘in the value
sense.’ This test is concerned with values, angtbee it should be given that name. See and
cf. United Mizrahi Bank Ltd v. Migdal Cooperative Vij@[7], at pp. 345-347; |. Zamir,

‘Israeli Administrative Law as Compared with Germfsshministrative Law,’suprg at pp.
131-132.



108. In the first two subtests, my colleague PesdiBarak and | went hand in hand, and
our conclusions were similar. But this is not thsewith the third subtest, a test that
concerns the proper relationship or the correldbietaveen the benefit that the law engenders
and the extent of the violation of the right of thdividual. My colleague does agree that the
provisions of the Citizenship and Entry into IsraaW contribute to public security, but his
opinion is that the violation of the right of Istiagtizens who wish to marry residents of the
territories and live with them in Israel is greaded outweighs the benefit. In his words (at
para. 92 of his opinion): ‘Admittedly, the blank@bhibition does provide additional security;
but it is achieved at too great a price. Admittetie chance of increasing security by means
of a blanket prohibition is not “slight and thedcat.” Notwithstanding, in comparison to the
severe violation of human dignity, it is dispropangte.’ In consequence, my colleague
wishes to compel the state to carry out an ind@idieck of the spouses from the territories,
a check which is supposed to reduce the violatiadheorights of the citizen and reach a
proportionate balance between public security Aedriolation of the rights. CBeit Sourik
Village Council v. Government of Isrge], at pp. 840, 850-852 {297-298, 309-312}.

109. At this point | will part from my colleague cateke my own path. In my opinion, an
individual check of the persons included in thospysation groups who have a proven
potential for endangering security and life mayuealthe violation of the ability to have a
family life in Israel, but it will not properly gwantee public security, and it will
disproportionately violate the security of the widual and the public. It is not merely that
there is an inherent difficulty in examiniiadp initio the positions and beliefs of the resident of
the territories, to find out whether he supportsenemies or not; we also cannot ignore a
real concern, which has been proved in the pesthie terror organizations will recruit the
spouse who is a resident of the territories irdganks onlyafter he has been given a permit
that allows him to enter Israel and to move fréelisrael. The investment of greater
resources or more concentrated efforts will alsogoarantee the security of Israeli residents,
and the meaning of this is that cancelling the ka&prohibition in the law and replacing it
with an arrangement of an individual check is ki lead to quite a high probability of an
increase in terror activities in Israel; to thdikg and wounding of residents of the state; to a
real and tangible weakening of the feeling of ditgbiand as a result of all of these to the
undermining of democracy itself. In the task ofdmaling between a reduction of the killing,
safeguarding life and guaranteeing the stabilitthefsystem of government, as compared
with the damage caused to some of the citizensraél who wish to live with their foreign
family members in Israel — and we should remembat the amendment to the law reduced
the scope of the violation significantly — the bfinis, in my opinion, greater than the
damage.

110. We have spoken at length about the armedicobétween Israel and the
Palestinians and about the difficult reality — Hidult security reality — in which we live.
We also spoke of the great difficulty that Israa$ lencountered in its war against the terror
organizations, a difficulty that originatester alia, in the strong connection between the
terror organizations and the Palestinian civiliapydation. We discussed at length the
position of the Palestinian people in this dispthe,attitude of the Palestinian public, the
great hostility that many Palestinians feel towdstlael and Israelis and the support of the
armed conflict waged by the terror organizationeagnarge parts of the Palestinian public.
This support is often expressed by actually takiad in terror activities or aiding terror. The
danger to the Israeli public, to its security amdtd life is a clear and present danger, and we
see evidence of this every day. Whoever livesramelstoday knows this well. The source of
the danger, it should be remembered, is not ménelyalestinian Authority but — and
perhaps mainly — the terror organizations and #iled®inian public in its entirety. Even if
we agree that not all Palestinians wish to harieelsin general the Palestinian public and its
members are hostile to the State of Israel. In sirchmstances, an individual check of every
resident of the territories who wishes to immigtatésrael is an impractical mission — | will
go further and say, an impossible mission — anah &vat a particular moment it is possible



to determine that a specific resident from thattaies does not associate himself with the
supporters of terror, who can guarantee that taomoar the day after, after he has received
the much-desired permit, he will not change hisimgoi and his actions? The state says in this
regard (in paras. 25 and 27 of the state’s respdatsel 7 February 2006) (all the emphases
are in the original):

‘The forces fighting the State of Israel are not imers of a regular army and
they are not necessarily recognized as terror &ivby the security forces; a
substantial part of the Palestinian civilian poptiten of certain ages are

partners in the armed conflict, in one way or amutiBecause of this, and as has
also been explained in detail in the pégss not possible to predithe
involvement in terror (whether it is clandestinedtvement or assistance or
financial support) of a resident of the Palestimanhority, who is not

recognized by the security establishment as artantivist.

... The involvement of persons that have Israeli dogntation since the armed
conflict began, with regard to all the charactérgsset out above, in aid to terror
organizations and in carrying out bloody attaclside the State of Israel
indicates that many of those persons who, in tiser® of concrete security
intelligence against them, were granted a statisr@el by the state within the
framework of applications for family reunificatigressociated themselves with
the Palestinian cause at one stage or anothertladgentered Israel, and aided
or committed murderous terror attacks.’

111. Against the background of these facts — feetsconstitute a basis for our
consideration and deliberation — the limitationshef individual check arise as if with a will
of their own, and we discover that the securitalelsshment has no real capacity to identify
who are those residents of the territories whdikedy to endanger the security of the public
in Israel. Thus, for example, it is clear that deeurity services have difficulty in collecting
intelligence — whether favourable or unfavourableabeut residents of the territories who
live in enemy territory. Moreover, terrorists deihbest to recruit residents of the territories
who have Israeli documentation, whether by meandeaflogical persuasion, whether by
economic means or whether by putting pressure einfdomily members who live in the
territories. Who therefore is so wise that he dumssuspect that a resident of the territories
may become associated with a terror organizaftar receiving Israeli documentation? It is
clear that the security services are unable ty @t a continuous and uninterrupted check of
all the residents of the territories who have rezgia permit to stay in Israel. In their
arguments, the state explained at length the regban make the individual check
impracticable, and we will quote some of its argontadpara. 28 of the response dated 7
February 2006; see also para. 16 of the closingnaegts dated 16 December 2003):

‘The reasons that underlie thmitations of the individual cheatn the part of
the security establishment are as follows:

a. Intelligence gaps— in the circumstances of time and place, obviptist
security establishment has intelligence gaps vetfard to the activity of the
residents of the territories, especially those Vid®in areas A and B. In
these circumstancethe fact that there is no unfavourable security
intelligence about a particular resident does maticate that this person is
not involved in prohibited security activity, ariccannot rule out the
possibility that the lack of intelligence is a résaf intelligence gaps that
exist today.

b. The risk to the security of the State of Isei be created and realized at any
time, without prior warning, since someone on bbilvhom an application
for a family reunification in Israel is submitteglds in a place where terror
organizations operate without hindrance, and saltobis family members



and his close friends. The terror organizationstharefore, without any
difficulty and at any time, make contact with agmer who is requesting a
status in Israel and/or with his family membersigrsocial circle, and
persuade them, either in an amicable manner dnregts, to cooperate with
them. Therefore a current examination of everyiappt — even were it
practicable — would not be able to rule out thesenice of the risk arising
from giving permanent entry permits into Israel.

c. The risk comes from anyone who can enter Israghpaently by means of
Israeli documentation that makes it possible atsstay in Israel overnight,
and to move lawfully throughout the statesince the general closure was
tightened, and the difficulty in entering Israelsnacreased, the terror
organizations are seeking every possible way tiibh&ip them carry out
terror activities inside Israel.

The terror organizations regard the holderdsteli documentation and
especially persons who have a strong connectidhgdalestinian Authority
as an attractive and very important asset, fronirtheint of view, for aiding
the terror organizations within the framework o tarmed struggleThis is
because of the continued existence strang connection with the close
family and childhood friends in the territories, ttantinuing identification
with the Palestinian cause, thetensive accessibility to the territories and to
the State of Israel simultaneousindthe ability to exert pressutérough
the close family which is left in the territories abtain the cooperation of the
former resident of the territories. It need noshél in this context that the
professional assessment of the security establishis¢hatin order to
establish a “separation barrier” or in other words “barrier area” or a
“border area,” as well as constructing a “Jerusaleloypass road,” there
may be serious future implications,this respect, since these will increase
even more the attractiveness of persons who retivstatus in Israel for the
various terror organizations, because of the difficin crossing into Israel
and/or sending terrorists and weapons from thédgas into Israel.

d. The past is no indication of the future the fact that someone was
permitted in the past to enter Israel and/or thetd is no current concrete
security intelligence about him, cannot, in itsptedict that he does not
present duture riskto national security, whether because of his ifieation
with the armed struggle being carried out todayheyPalestinian side, of
which he is a part himself, or because of the tizat he cannot withstand
threats against him and his close family that livéhe territories that are
made by the terror organizations.

Thus, for example, it is possible to bringrapées from recent months of
participants in terror activity who were not regad as persons likely to
become involved in terror activity In addition,from the viewpoint of the
terror organizations, there is a preference fomgssomeone with regard to
whom the terror organization thinks that Israel hasadverse intelligence.

112. The concerns raised by the state in its argtsrae not unfounded. As we said in our
remarks above, past experience has proved thdergsiof the territories who received a
permit to stay in Israel by virtue of family tieave indeed associated themselves with terror
organizations, and have made use of the permitshwdliowed them to move freely from the
territories to Israel and within Israeli itself¢arry out terror acts in Israel. In its arguments
before us, the state included figures of known $amed it appears that at least twenty-six
residents of the territories — men and women, veoeive a permit to stay in Israel by virtue
of family ties were involved in terror or were knorom intelligence sources to be involved
in terror. The involvement of these residents rmotebegan, or at least became known to the



state, onlyafter those residents received the Israeli documentéses para. 31 of the state’s
response dated 7 February 2006):

‘Twenty-six residents of the territories who re@xha status in Israel as a result
of a process of family reunification were involviadcarrying out murderous
terror attacks in Israel... Another forty-two resitkeaf the territories who are in
the process of the staged process were found,dingdp intelligence
information, to be involved in terror activity.In all these cases, those persons
received a status in Israel without it being pobstio predict the security risk
that they presented... obtaining a status in IsraeVhat allowed these residents
of the territories to act as an essential linkcarrying out murderous attacks that
led to the deaths of dozens of innocent citizens.’

113. This is the reality in which we live. Regrétia it has been found that residents of
the territories who have a permit to stay in Isadéd terror and that their substantial aid
claimed the lives of dozens of residents of theestBecause of their free movement within
the State of Israel and by virtue of their goodwisalge of the terrain, these residents of the
territories are aerssential componeit the infrastructure of terror and in planning and
perpetrating attackgpara. 24 of the response dated 7 February 2086)ne of the residents
of the territories, who received a status in Israglvirtue of family reunifications, were
involved in the perpetration of suicide attacksetier by carrying them out themselves or by
aiding them. Others were involved in carrying oat bomb attacks, kidnappings,
assassinations and detonating explosive chai@esa. 37 of the response dated 6 November
2005). Their essential involvement... in the perpetratioswé€ide attacks led to very serious
harm to national security and the safety of Israeitizens(para. 30 of the response dated 7
February 2006). Indeed, residents of the terrisonibo have Israeli documentation by virtue
of marriage were involved in at least twenty-fivajor attacks and attempted attacks in Israel
(para. 24 of the response dated 7 February 200@hich at least forty-five Israelis were
killed and at least one hundred and twenty-fourewejured (para. 17 of the closing
arguments dated 16 December 2003).

114. Thus we see that the damage to the securityad| and the security of its residents
is great, and preventing that damage is not pasbipimeans of an individual check of each
of the residents of the territories who wishestimigrate to Israel. At the same time, it is
precisely the method adopted by the law that haa peoved effective, in that it averts the
threat presented by those population groups tltatrding to past experience are most likely
to endanger the security of the public in Israglother words, the measure chosen to realize
the legislative purpose has proved itself by isils. It has been proved that the law, in its
present format, is an effective tool for reduciegigity risks, increasing stability and
preventing damage to the system of government.i&elwe saw in the remarks cited above
from the explanatory notes to Citizenship and Emity Israel (Temporary Provision) Law
(Amendment), 5765-200%atzaot Hok (Draft Laws$24):

‘... The professional assessment of the securityokskaent is that the
temporary provision is an effective tool for redwugthe free passage of residents
of the territories between the areas controllethieyAuthority and Israel, and for
preventing the potential for a serious securitly ds the part of that population.’

115. There are some who claim that the blanketipitain in the Citizenship and Entry
into Israel Law constitutes a collective injuryaibthe Arab population in Israel because of
the crimes of a few whose place of residence wésaipast within the territories and who
today live in Israel. We agree, of course, thabliective injury has a serious and injurious
result, and a democracy ought to refrain from adggt. But | think that there are cases
where we cannot avoid it. Sometimes, the harm chloga few persons is so evil and
extreme that it may justify collective restrictiomisis is especially the case where it is not
possible to identify and locate those few who wisbause harm, and the harm that can be
anticipated from those people is very serious ardrous. Indeed, the preventative



measures required are commensurate with the estimarm. With regard to our case we
will say that the cumulative harm anticipated frimrror attacks is very serious and
destructive: people are murdered, many othersngureed and hurt and the feeling of stability
which is essential to the existence of a societyeimeral and a democracy in particular is
undermined. It is to be regretted that these cistances are likely to make it necessary — in
times of war like the present time — to imposerreisbns that are capable of harming some
of the collective of Arab Israeli citizens.

116. The benefit of the Citizenship and Entry ilst@el Law in its present format has been
clearly proved. The significant superiority of thianket prohibition over the individual check
has also been proved. But together with the betiefitthe law engenders, there is the harm
to those citizens of the state who wish to brintstael their family members who are
residents of the territories. We do not take tlaigrhlightly, but | have difficulty in accepting
the position of my colleague the president thatwtbéaght of this harm is greater than the
weight of the benefit engendered by the law ipitsent formatrirst, let us recall that in
order to reduce the harm to Israeli citizens theesteduced the prohibition provided in the
original law, by applying it only to population grps who were shown by past experience to
present (relatively) high security risks. Thus noger the age of 35 and women over the age
of 25 were excluded from the prohibition, as wslihainors under the age of 14. The
possibility of giving minors over the age of 14exmpit to stay in Israel was increased. In
addition, a possibility was provided to give a piénm stay in Israel for temporary purposes.
The figures that underlie the determination ofdge limits in the law were discussed by the
state in para. 37 of its response dated 6 Nove2Q@5:

‘The assessment of the security establishmenttafiproximately 90% of those
involved in terror attacks are between the agestodnd 35, and also that
approximately 97% of the suicide bombers are of¢hegesTwenty-two
residents of the territories who received a statusrael as a result of family
reunifications and who were involved in terror ekisiagainst Israeli targets were
between the ages of 18 and 35. With regasddmen, the vast majority of those
involved in terror attacks are between the agek/oénd 30. It should be pointed
out that in the year 2004, 36 women were involveiiror attacks as aforesaid,
a number that constitutes a significant increaseamparison to the years 2002
and 2003.

It is well known that minors are also involved Iretarmed conflict between the
Palestinians and the State of Isréeliecent years, more than 30 minors
between the ages of 12 and 15 were involved iotattacks Of these ten
minors were involved in suicide attacks. Nonethelésshould be noted thas

of the minors who were involved in terror attaclersvbetween the ages of 14
and 15, seven of them between the ages of 13 armthd4wo of them were
between the ages of 12 and’13.

117. The effect of the prohibition in the law whsrefore reduced to those population
groups who constitute, according to the assessaf¢hé security establishment, a relatively
high potential for being security risks. Within geopopulation groups who have a high risk
potential, it is impossible to predict who will cstitute and who will not constitute a risk to
the state, and for this reason a blanket prohibitias imposed on all the members of those
age groups mentioned in the law. At the same tpopulation groups that do not usually
present a risk to security were excluded from tihipition, subject to specific risks to
national security (s. 3E of the law). This reductad the blanket prohibition — so we are told
by the state — is likely to reduce the scope ofpibulation injured by the law by nearly 30
per cent, and as stated in the Citizenship and/&miw Israel (Temporary Provision) Law
(Amendment), 5765-2005H@tzaot Hok (Draft Lawsp24), at p. 625:

‘... adding the proposed qualifications to the resisns in the temporary
provision can restore approximately 28.5% of adl #pplications for family



reunifications of residents of the territorieshe tist of those applications that
can be processed...’

The petitioners seek in their arguments to cha#teh@ percentage presented by the state,
and to replace it with an amount of 12.3% of thgliaants. This percentage is deduced by the
petitioners from general statistics concerningatherage marriage age in Moslem society.
Without more substantiated figures, we find itidifift to accept the position of the petitioners
and prefer it to the position of the state. Morepeeen if we accepted the position of the
petitioners with regard to the amount by whichhlhem caused by the law has been reduced,
we would still be unable to accept their claim tit harm caused by the (amended) law is
greater than its benefit.

118. We should also address the fact that theddisizip and Entry into Israel Law was
enacted in the format of a temporary provision vehealidity was determined for one year,
and that it is possible to extend it, from timditoe, for a period that does not exceed a year
each time. This temporary nature of the law haomance. Our case law has established a
rule that ‘a “permanent” law is not the same ageanporary” law when engaging in a
constitutional scrutiny of the lawGaza Coast Local Council v. Knes§g}, at p. 553), and
the less we declare temporary laws void, the hedee and cKlal Insurance Co. Ltd v.
Minister of Financq64], at p. 486Ressler v. Knessgt28]. The reasons for this rule are
pertinent in the case before us. Security reasengeasons that change from time to time,
and determining that a law is a temporary law mearegluction in the harm caused by it
merely to the areas where security reasons so aerivioreover, this temporary nature of the
law requires the government and the Knesset taadenthe provisions of the law and the
conseqguences of applying them on a frequent basisto continue to balance from time to
time the rights that have been violated againsséuerity needs of the state.

119. The changes made in the amendment law of 8@65-significantly reduced the
harm to the right of Israeli citizens, but my calijeie President Barak is of the opinion that
‘... these amendments — as well as the temporaryaafithe law — do not change the lack
of proportionality to a significant degree’ (pa®&. of his opinion). The reason for this is that
‘... the vast majority of the Israeli spouses who nieal spouses from the territories continue
to be injured even after the amendments that vesrently made’ibid.). My opinion is
different. When striking a balance as requiredheythird subtest in the test of
proportionality — a balance between the benefit tieddamage — we are required to
examine, first and foremost, whether the legisiagiruck a reasonable balance between the
needs of the individuals in the whole public anel tlarm to the individual. In other words, is
the balance struck by the law between the contlicinterests such an improper balance that
it calls upon the court to intervene in an actegfilation?

Here — like in the second subtest — the legislah@&®room to manoeuvre, which can be
called a ‘margin of proportionality’ or a ‘margiri legislative manoeuvre,’ in which it may
‘choose, at its discretion, between a (proper) psepand (proportionate) measurdésaga
Coast Local Council v. Knesdél}, at p. 551). Moreover, ‘the court will intenve only when
the measure chosen significantly deviates fronbthendaries of the margin, and it is clearly
disproportionate’ Mlenahem v. Minister of Transpdft1], at p. 280). ‘We should also
remember that the court will not rush to intervaned declare void a provision of statute
enacted by the legislature. Even if we find that¢his a preferable solution to the one chosen
by the legislature, the court will not intervendass the legislature deviated from the margin
of proportionality’ (HCJ 4915/0€Communications and Productions Network Co. (199d) L
v. Government of Isra¢l42], at p. 466). The court does not replace teerdtion of the
legislator with its own discretion, and it does hetome involved in the choice and
examination of measures that were unacceptableettegislature. The role of the court is to
identity the boundaries of the scope of operatioargto the legislature — under the
constitution or the Basic Laws — and to examinetivhiea measure chosen by the legislature
falls within this margin. In determining the bouniéa of that scope of operation given to the
legislature, the court will examine the strengthihaf conflicting rights and interests — rights



and interests that give life to the law, on the baed, and rights that are violated by the law,
on the other — and also the circumstances andesttethat are involved in the case under
review. As it has been said: ‘In applying the piftes of proportionality we should
remember... [therefore] that the degree of strictmétsthe authority will be commensurate
with the strength of the violated right or the styth of the violation of the rightStamka v.
Minister of Interior[24], at p. 777). See further HCJ 450/Bdhufa Manpower and
Maintenance Services Ltd v. Minister of Labour &udtial Affairg143], at p. 452|srael
Investment Managers Association v. Minister of Rzegd8], at pp. 387-389Tishim Kadurim
Restaurant, Members’ Club v. Haifa Municipalifyo0], at pp. 812-813.

120. In our case, we are speaking of the righttaeha family life, and it is a right of great
strength and strong radiatioBtamka v. Minister of Interid4], at p. 782). Conflicting with
this powerful right, there is a right that is atsfagreat strength, namely the right of all the
residents of Israel to life and security. In trualhguments concerning ‘life’ and ‘security’ do
not override others as if by magic, and we aregeblito examine and check them thoroughly
and closely. But past experience has shown thatreveeally speaking about life, that we are
concerned with life. Life and death. It is the tigiithe residents of the state to live. To live
in security. This right of the individual to lifend security is of great strength. It has chief
place in the kingdom of rights of the individuahdait is clear that its great weight is capable
of determining the balance between damage and ibdeefsively. This right to life, which is
the purpose of the legislation, is capable ofrigllis that the scope for making the balancing
will be quite broad.

121. Moreover, we should remember that we are pexdldng of a violation of the essence
of the right to marry and to have family life. Ttiézens of the state may marry residents of
the territories as they see fit. No one has degriliem of that right. No one has even
deprived them of living together with their famityembers and children. The right to marry
and have a family life in the narrow and main sdreenot been violated, and a person who
wishes to live with his wife and children can do Bat at this time — a time of war — for
reasons of public security, the realization ofrilgat inside the State of Israel has been
restricted. The spouses can realize their rightdory and establish a family in a place that
does not present any danger to the residents tineing of Israel. They can and may realize
their right to family life in Israel if they are ¢fuded in the age groups permitted in the law,
but they cannot have a family life in Israel if yrere included in the age groups that present a
considerable potential risk to the lives and seégwrfi Israeli citizens. It is clear that restrigjin
the ability to realize a right to have family life Israel harms the Israeli citizen, but this harm
is a limited harm and it is overridden by the rightsraeli citizens and residents to life and
security.

122. The right of some of the citizens of the state=salize their right to marriage and
family life in Israel therefore conflicts with threght of all the residents of Israel to life and
security. Let us consider the forty-five familieheost their beloved relations; let us also
consider the one hundred and twenty-four familiée are caring for their injured sons and
daughters; let us consider these carefully andiagke contribution of the law not a worthy
one? Is the additional security — security for lfethat the blanket prohibition gives us, as
compared with the individual check that is limitedts ability, not proper? Let us remember
that figures from the past concern years beforeségearity fence, and we know that the
building of the security fence constitutes onehaf inain incentives for the terror
organizations to recruit residents of the terrésnivho hold Israeli documentation —
documentation that allows them to move freely witlsiraeli and between the territories and
Israel.

123. It will not be redundant if we mention and dragize that the Citizenship and Entry
into Israel Law — both in its original version aaffer it was amended — contains transition
provisions that were intended to treat with sonméelecy those residents of the territories who
began the process of obtaining a status in Isefer® the law was enacted and before



decision no. 1813 (of 12 May 2002) that precededdiv was made by the government. In
the language of s. 4 of the law (as it is today):
‘Transition 4. Notwithstanding the provisions of this law —
provisions
(1) the Minister of the Interior or the area
commander, as applicable, may extend the
validity of a licence to live in Israel or of a
permit to stay in Israel, which were held by
a resident of an area prior to the
commencement of this law, while taking
into account, inter alia, the existence of a
security impediment as stated in section
3D;

(2) The area commander may give a permit for
a temporary stay in Israel to a resident of an
area who filed an application to become a
citizen under the Citizenship Law or an
application for a licence to live in Israel
under the Entry into Israel Law, before the
first of Sivan 5762 (12 May 2002) and with
regard to which, on the date of
commencement of this law, no decision had
been made, provided that a resident as
aforesaid shall not be given citizenship,
under the provisions of this paragraph, nor
shall he be given a licence for temporary
residency or permanent residency, under
the Entry into Israel Law.

These transition provisions are capable of reduthirdharm caused by the law to some
Israeli citizens who married residents of the teries before the government decision, in
reliance on the policy that preceded it. Thusgiample, an Israeli citizen whose spouse, a
resident of the territories, was given a statusriael before the decision of the government,
will continue to live in Israel with his foreign spse despite the provisions of the law (subject
to security grounds; subsection (1)). Even hish@igir, an Israeli citizen who married a
resident of the territories who submitted an aggion to live in Israel before the policy
changed, can, in principle, continue to stay iadsreven though he cannot be granted
citizenship in Israel, by virtue of a permanenidescy licence or a temporary residency
licence (subsection (2)).

In its response of 7 February 2006, the stateuslthat at the time of the government’s
decision (of 15 May 2003) there were 16,007 appboa to receive a status in Israel
pending. It follows that the transition provisiaremn resolve, if only partially, the cases of
more than sixteen thousand couples, subject, abeptp security considerations. So we see
that the transition provisions significantly reddbe harm to Israeli citizens who married
before the change in policy and relied on the previpolicy. With regard to Israeli citizens
who married residents of the territories aftergbgernment’s decision or after the enactment
of the Citizenship and Entry into Israel Law, tlean be presumed to have known that their
spouses who are residents of the territories woatde allowed to enter Israel, and their
cases are not similar to the cases of persons velnoad before the law was enacted.

124. My opinion is therefore that the law satisties proportionality test in the value
sense, just as it satisfies the other two propoatity tests.

Summary



125. The end result is therefore that the Citizgnahd Entry into Israel Law is a law that
does not contain a defect or flaw, and it follonant this that the petitions should be denied.

Provision for humanitarian cases

126. Notwithstanding the remarks we made aboveyadd like to add that we were
disturbed by the absence of a provision designeddecial humanitarian cases. In other
words, the law lacks a provision for exceptions sehtbe Minister of the Interior will be
allowed — if he finds there is a special human#ameed and when any suspicion of a
security risk has been allayed — to consider gngrai permit for a resident of the territories
to enter Israel. This omission admittedly is ngiadale of resulting in the voidance of the law,
but I think the state ought to consider addingareption of this kind to the law, in one form
or another. As the court said@tamka v. Minister of Interig4], at p. 794: ‘A policy that
does not allow for exceptions is like a ball begmnmachine without any lubrication oil. Just
as the latter will not work and will soon explode,too will the policy.’

Conclusion

127. My opinion is therefore that the petitionsdiddoe denied.

Postscript

128. | have studied carefully the response of niipague President Barak to my opinion,
and | certainly will not surprise anyone by sayihgt my opinion remains unchanged. In his
main opinion my colleague explained his positiori veand even if he has now honed and
polished various aspects — important aspects —isabutlook, a little here and a little there,
the main points remain unchanged. The same ifrtiee main points on which | built my
opinion.

129. The disagreements between my colleague tlsedpré and me revolve around the
following issues: does an Israeli citizen have @astitutional right — a right deriving from the
Basic Law: Human Dignity and Liberty — to live arfdy life in Israel with his spouse who
is not an Israeli, including with their child orildren? My colleague is of the opinion that an
Israeli citizen derives this right from the condgiiibn. Unlike my colleague, | am of the
opinion that this right to family life, in so fasd exists, comes from the law — from the law
and not from the constitution. From these differgoinions of ours we have each reached our
own conclusions, and everything has been said aitimvat length, perhaps even at greater
length than was necessary.

130. The main theoretical disagreements betweeocathgague and myself concern the
scope of application of the concept of human digmithe Basic Law: Human Dignity and
Liberty, and the relationship between this bagjbtrand the provisions of the limitations
clause. My colleague wishes to extend the bastgiljsted in the Basic Law almost
endlessly, while he throws the burden of restraimthe limitations clause, whereas my
opinion is that even at the first stage of detemgjrihe scope of application of the basic
rights, we must take into account fundamental $dadors that are capable of affecting the
limits of the basic right. Thus we see that myeagjue says (in para. 107 of his opinion):

‘| do not hold that basic rights should be extenihegvery direction. | hold that
they should be given a purposive interpretatiorns Triterpretation is neither a
restrictive nor an expansive one. It is an intagiren that reflects the way in
which Israeli society understands the nature ofdunghts, according to their
constitutional structure and according to the aariginal principles provided in
the Basic Law, all of which while taking into acedwalues and essentials, and
rejecting what is temporary and fleeting...’

But | will stand up and ask: what is the sourcengfcolleague’s knowledge that the
‘understanding of Israeli society’ is that the Erapouse has a constitutional right — and
note, aconstitutionalright, not merely a legal right — to have a fantifg in Israel with a
spouse who is not Israeli, i.e., that it isanstitutionalright for Israeli citizens to bring with
them spouses from foreign countries and have tletthe svith them in Israel? You may say
that my colleague thinks that tresghtto be the case, and since nothing is stated to the



contrary, what ought to be is also what is. Buay #hat fundamental principles, universal
principles that are common to all peoples of theldydogether with principles that are
characteristic of Israel and distinguish it frorhather peoples, are capable of determining
boundaries also for the right of the individuahtave a family life in Israel with a foreign
spouse, at least in so far asoastitutionalright is concerned. In our time and place, | think
that it is proper that this question should be diegtj according to the principles of law and the
principles of the constitution, by the body that@npetent to give Israel a constitution.

131. With regard to the risks that led the Knessenact the Citizenship and Entry into
Israel Law: even if we said — and we do say — thatexistence of democracy and
protecting human rights involve risks, | do notesgrand it is not in my opinion reasonable
that | should be asked to agree, that we shoulel apkn ourselves risks to life of such
magnitude and with such significant chances of thnaiterialization as in our case. Whoever
destroys one life is regarded as if he has dedalrayehole world, and we know that many
lives have been lost as a result of risks thastate took upon itself prior to the enactment of
the Citizenship and Entry into Israel Law.

My colleague says (in para. 111 of his opinion):

‘A society that wishes to protect its democratituea and that wishes to have a
democratic system of government even in timesrobtend war cannot prefer
the right to life in every case where it conflicigh the preservation of human
rights. A democratic society is required to camy the complex work of
balancing between the conflicting values. This heda by its very nature,
includes elements of risk and elements of prokghili

With regard to these remarks of my colleague | @dilie to say the following: | agree
that a democratic society is required to make le@s@and to consider risks and the
probabilities that risks will materialize. But thisexactly what happened in our case, when
the Knesset — the legislature — was required toyaaut the complex task of balancing
between the conflicting values, a balance whiclk fato account risk factors and probability
factors, which in the opinion of the security etisktment are not at all negligible. The
Knesset — the legislature of the State of Isradherefore struck a balance, as it is
authorized to do, between the right to life anceotights, and after it examined risks and
probabilities, it reached the formula set out i@ lgw and determined who would be allowed
to enter Israel, notwithstanding the risk and philitg that residents of the state would be
harmed, and who would be prevented from cominglsrizel because the probability that he
would harm residents was too high. This is whatdhesset decided, and | do not think that
we ought to overturn its decision.

Moreover, the ‘right to life’ is so exalted thattime task of balancing and considering risks
it has a very great weight. This is certainly tasewhere the lives of many are at risk, and
the harm to life can undermine the feeling of dilgband security in Israel. When we weigh
the proven risks to life against other rights —eur case the (alleged) right of an Israeli to
have a family life in Israel with a foreign spousethe latter right will prevail only if the
violation thereof is a very serious and weighty ainéle the probability of an injury to life is
insignificant. This is not the case here.

132. With regard to fixing a minimum age of 35 éoman and 25 for a woman in order to
grant a permit to enter Israel subject to an imtligd check, my colleague says (in para. 112):

‘Indeed, if an individual check is proper, from tiiewpoint of the risks that
should be taken in our defensive democracy, whetisband reaches 35 and
the wife reaches 25, why does it become impropem the viewpoint of the
risks, when they have not yet reached these ages?’

And further on:

‘...were we to place before us human life only, weuldde obliged to reach the
conclusion that whatever the age of the foreigrusps, a blanket prohibition
should be applied to them; we would also be liabléetermine that family



reunifications should not be allowed, irrespect¥¢he question of when the
application was filed; we would also be liable tetmine that workers should
not be allowed at all to enter from the territoriBst this is not what the
Citizenship and Entry into Israel Law providesthé state was prepared to take
the risks to human life which its policy — thatnaghs from a blanket
prohibition and is satisfied with an individual clke— causes with regard to
spouses over the ages of 35 and 25, and if the st prepared to take the risks
of giving entry permits to spouses who filed tregplication before the effective
date, and if the state was prepared to take the irisallowing workers from the
territories to enter Israel and is satisfied withirrdividual check, it is a sign that
the risk presented by being satisfied with an iitlial check is not so large that
it can justify the serious violation to the famiife of the Israeli spouses.’

| dispute this line of argument, since it is alwagssible to improve the proportionality of
the violation with the argument that determiningeeping boundaries makes the violation of
the right too broad. Thus, for example, we couk] asthe manner of my colleague: if the
state is prepared to take upon itself risks toldifeallowing driving at a speed of 90
kilometres per hour, why should it not determiraret of 91 kph? 92?7 And so on. The same
is true of other matters, such as the statutenofdiions, the age of majority, etc.. ‘But this is
the nature of times, measures, weights, distanwsimilar measurable concepts, that in
determining their limits the boundaries are somewanitrary. This is well known’ (CrimA
3439/04Bazak (Bouzaglo) v. Attorney-Genefidl4], at para. 24 of the judgment). Indeed,
the determination of measurable concepts is agbdine experience of the law, and the
guestion is merely one of reasonableness in tiearostances of one case or another, and in
the case before us, mainly also questions of askisprobabilities. With regard to our case,
we have received a thorough explanation as to tvayages of 25 and 35 were chosen for the
entry of foreign spouses into Israel, and thesdarsmhave been explained at length above
(see para. 118uprd. In any case, if the state is prepared to takicerisks on itself, are we
to come with an argument and ask why it did no¢ taik itself greater risks? With regard to
all this, the Knesset and the government thoughdctordance with the advice of the security
service, that Israeli democracy ought to be preparéake upon itself some risks to human
life in order to protect the basic rights of thdiindual, whereas it should not take upon itself
other risks to human life. Does the court — aftamsideringjnter alia, the principle of the
separation of powers — have a proper reason fatuwveng this decision of the law? The
answer to this question is, in my opinion, no.

133. Meanwhile | have received the opinions of mijfeagues Justice Procaccia and
Justice Joubran, and | would like to devote a femarks to these opinions.

134. My colleagues, each in his own way and stytg,in their opinions that it is possible
that the purpose of the law was not a security onet least was not only a security one; that
at the time of enacting the law, it is possibld tha legislature also considered the purpose of
demography (see para. 14 of the opinion of JuBtfoeaccia and para. 24 of the opinion of
Justice Joubran). My colleague Justice Joubran mimedraw any conclusion from these
remarks, whereas my colleague Justice Procacofal® opinion that ‘even if there is
nothing [in the demographic consideration] to redtie credibility of the security
consideration, it is possible that it reflects ¢ong extent on its weight and strength.’

135. This position of my colleagues was rejecteerlytin the opinion of my colleague the
president and in my opinion, and even now | haffecdlty accepting the position of my
colleagues. The draft law, the provisions of thw, ldne amendments to the law, and in
addition to all of these — the arguments of théesbefore us, all of these point to the fact
that the purpose of the laws is a security purpbse.remarks uttered in the Knesset at the
time of the enactment of the law cannot changepthipose. Moreover, the demographic
issue was not considered at all by us and we wesey event not required to decide it. For
what reason, therefore, do my colleagues mentismthtter in their opinion? What reason
was there for my colleagues to consider the mattemon-committal way and cast a shadow



on our deliberations? And if we did not hear fujament on the question of the
demographic factor, how can we know what was thightef this consideration among all
the considerations? Indeed, if one day the Knessaits an immigration law which has as
one of its purposes the preservation of the Jemigority in the State of Israel, it is possible
that the court will be required to consider in deite demographic factor. And the court will
consider the matter and decide it. But that isthetposition in this case, since we were not
requested to consider that issue.

136. Moreover, my colleague Justice Procaccia dissiat length the ruling of the
Supreme Court of the United StateKiorematsu v. United Stat§k85], and after she
describes the ruling in that case as a ruling ‘thabnsidered by many one of the darkest
episodes in the constitutional history of westeyantries,” she goes on to say that ‘the wind
that blows in the background of the constituticeabroach that was applied there by the
majority opinion is not foreign to the argumentatttvere heard from the state in the case
before us,” and that ‘we must take care not to nsakdélar mistakes.” We should remember
that the arguments of the state were accepted neha@lso by some of my colleagues as
well. Human history provides much scope for somemshe wishes making comparisons,
some of which are appropriate and some inapprepiait as a court we are obliged to learn
from history and to refrain from the mistakes & fyast. But in this learning we are required
to be somewhat particular to consider the circuntsta of each case on its merits, lest we fail
to see the truth and the complex reality of liféobe us. With regard to our case, the distance
between that difficult and sad historical episodd aur case is a distance of light years, and
in this context | accept the position of my collaaglustice Naor. It is sufficient if we
mention thakKorematsu v. United Statgs85] concerned the denial of liberty to more than
one hundred thousand citizens of the United Staii®ut it being proved that they presented
any security risks. Our case, we should rememiogiIGarns preventing the entry of foreign
nationals when security risks have been provechaandy Israeli citizens have been murdered
and injured. The difference between the cases deafening that there is no need to explain
it further.

Justice D. Beinisch

1. The decision in the petitions before us is ohthe most difficult decisions that have
been brought before us in recent years. In theé@reskve opinions, my colleagues President
A. Barak and Vice-President Emeritus M. Cheshifofeldifferent paths in the process of the
constitutional scrutiny of the Citizenship and Britrito Israel Law (Temporary Provision),
5763-2003 (hereatfter: the law or the Citizenshigh Bntry into Israel Law), and each of them
reaches, according to his approach, a differemiters at the end of the journey.

2. 1 will say already at the beginning that wittyard to the method of the constitutional
scrutiny of the law, | do not see any route othantthe one outlined and detailed by
President Barak in his opinion, with all the stagethis route. In order to clarify my opinion,
| will tread again the path of the legal progressas briefly as possible. In the first stage of
the constitutional scrutiny, the existence of tigatrto family life is examined from the
viewpoint of the Basic Law: Human Dignity and LiberThe question that is asked at this
stage is whether there indeed exists in our legaém a basic right to family life as a part of
the right to human dignity. After we have recoguitlee existence of the right, which was
already recognized in our case law in a seriegoistbns, we march on to the second stage of
the constitutional scrutiny, in which the violatioaused by the law, which is the subject of
the petition, to the protected right of the Isragizen, is scrutinized in accordance with the
criteria of the limitations clause.

My conclusion with regard to the outcome that iglied by following this path is that the
law, in its present format, with its all-embracizgd comprehensive scope, cannot stand



because of the disproportionate violation theréitme right to family life and because of the
violation of the right to equality.

In reaching the aforesaid legal conclusion, we laotégnored the difficult struggle of the
State of Israel against terror that knows no bouAdgudges and as citizens of the state, we
live in the very heart of the reality and the ditfit experience of terror, and we do not close
our eyes to this reality, even for a moment. Wehviisprotect the democratic values of the
State of Israel in the light of the reality with igh the state is contending, not by ignoring it.

3. Inthe petitions before us, we are requioeedamine whether the Citizenship and
Entry into Israel Law unlawfully violates the rigbt Israeli citizens who wish to have a
family life with a foreign spouse who is a residehthe territories. It should first be said that
| agree with the premise of Justice Cheshin iropigion that every state is entitled to restrict
and regulate the laws of immigration into the statd even spouses of citizens of the State of
Israel do not have an automatic right to immigtatésrael and to receive a status by virtue of
marriage. It would appear that none of us questioagact that the key to giving a status to
foreigners in Israel is held by the state and oy of its citizens. Notwithstanding, our
case law has already in the past recognized theafghe citizen that his application to be
reunited in Israel with his foreign spouse anddwenha family life with his spouse will be
examined and considered favourably in the abseharyosecurity, criminal or other
impediment. | do not see any conflict between floeesaid premise and the conclusion that
we have reached with regard to the constitutiopalithe law that has come before us for
judicial review. The law is not based on the imratgmn policy of the State of Israel, nor on
its interest and ability to absorb foreigners, dmiits security needs alone. The purpose of the
law, as made clear to us also in the extensivenaegts of counsel for the state, is based on a
security need, at this time, to prevent a riskimgisaccording to the state, from the entry into
Israel of residents of the territories, includihgse with whom their Israeli spouses wish to
have a family life. The law is based on a genemdllalanket assumption that the entry of
Palestinian spouses into Israel and the possilbilay they will be given a status in Israel
presents the state with a security danger. Therefioe law provides that the entry of spouses
from the territories should be prohibited even withan individual check as to whether such
a risk exists and even without an examination efggbtential risk in a concrete manner. The
guestion before us is, therefore, whether the piong of the law that were enacted on the
basis of this assumption satisfy the test of ctutgtnality, or whether they involve a
disproportionate violation of human rights, whiabed not satisfy constitutional scrutiny.

4. In view of the security purpose of the lawwyduld appear that once again this court is
required to consider what is the proper point déibee between the clear security interest of
protecting the lives of Israeli citizens and resideand the protection of human rights. An
examination of the proper balance between thesgoles is a difficult task to which this
court has become accustomed throughout the yedtssedfistence. Since the founding of the
state, the organs of state and the governmentbeem faced with the need to protect the
security of the state and its citizens, a need wk@ametimes requires a violation of basic
human rights in order to provide security and tratgztion of life. For years our case law has
contended with the conflict between these two palesdealt with it successfully. This
tension has increased in recent years for reas@nsgafrom the difficult security position, on
the one hand, and from reasons based on the einghoibasic human rights as
constitutional super-legislative rights, on theesttBut the strength of the tension cannot
exempt us from the need to exercise our judicidere and examine the constitutionality of
the law even when the factual position is complex.

Indeed, since September 2000 Israel has been stbgecruel barrage of terrorism that
has claimed a heavy price in blood. This terrofigs not passed by innocent citizens,
families, women and children, the elderly and tbeng, and it has claimed many victims.
The horrors of terrorism still endanger humanilifésrael and hover like a heavy shadow at
all times and in every place. With this fact in ohisve have not flinched from examining and
deciding questions concerning the proper balandedaniding the proportionality of



measures adopted by Israel in its struggle ag&enstr, including the interrogation methods

of the General Security Service, the legality oésts and conditions of arrest, assigning a
place of residence to families of terrorists, bimiddthe security fence and many other matters.
All our decisions are founded on the basic outld@kt human rights exist in times of war as

in times of peace. The proper balancing point fotgrting them is what moves and changes
in times of war and combat.

5. As stated, an additional difficulty when makiour decision derives from the fact that
the basic rights are today enshrined in the Baaig: IlHuman Dignity and Liberty, and our
judicial review in the matter before us extendsamdy to the acts of the government but also
to the legislation of the Knesset. The boundarfdhie review are of course restricted only to
cases where the legislature has violated a rigitepted in the Basic Law and that is why the
guestion whether the right to have a family liféndeed included among these rights, as a
derivative of the right to dignity, is a centraleonin exercising the judicial review of the
legislation of the Knesset, we are taking into actdhe proper restraint and caution that we
are obliged to adopt with regard to the legislattbthe Knesset. Since the law was enacted
as a temporary provision, we waited several tirnesee whether, when the validity of the law
expired, its extension or format would be recon®deif and when it was renewed. We
expected that the legislature would determine alpeancing point, even if it would decide
again to leave the law restricting the entry ofusgas of Israelis in force. The law was indeed
extended, and it was also amended recently on Lgi®P05 in such a way that the approach
towards residents of the territories over the dggbdor men and 25 for women was changed.
Unfortunately, the aforesaid amendment was ingaffido spare us the need to exercise our
judicial review. The basic format of the law renmedras it was before: general, sweeping and
without a mechanism for conducting a specific cheelan individual basis, and the
possibility that the validity of the law would bgtended once again was not removed. In
these circumstances, the decision was left tongspaw that we have set out the principles
that form the framework of our deliberations, westnexamine the question requiring a
determination while taking these principles intc@amt.

6. The disagreement between my colleagues aosndinst and foremost, the
fundamental question whether the provisions ofGhizenship and Entry into Israel Law
violate a protected basic right. As stated, onfleermination that this is the case will lead us
to proceed along the path of constitutional scyutihthe law, in accordance with the
limitations clause.

It seems to me that there is no real disagreensstat the actual existence of the right to
have a family life in its main and limited senselad basic right of a person to choose his
partner in life and realize the existence of thmifaunit. The question is, of course, whether
this right is derived from the right to human dignin this respect, we have already adopted
in the past the position that the right to marrgt Aave a family life is a basic right of the
Israeli citizen which is derived from the rightdignity. Since President Barak set out in his
opinion a summary of this position, | would likeeraly as a reminder, to refer to Stamka v.
Minister of Interior [24] and the remarks made thby Justice Cheshin at page 787 of the
judgment, and also to the remarks that | madeateSif Israel v. Oren [25], at para. 11 of the
judgment, as well as the remarks made in CA 7158/96Attorney-General [50], at p. 175.
As stated, | agree with the comprehensive legdiaiseof the president in this matter.

As we see from the president’s opinion, and froegbsition of our case law until now,
even if not all aspects of the right to family areluded within the framework of human
dignity, the right to realize the autonomy of frell by establishing a family unit in
accordance with individual choice and realizinigyitliving together is derived from human
dignity and shared by every Israeli citizen. Thasdept that the right of an Israeli spouse to
establish a family unit is implied also by the implentation of the principle of equality
between him and other Israeli couples with regandtiom we have determined in the past
that the protection of their right to a family urgtderived from their right to human dignity.



7. The basic human right to chose a spouseamestablish a family unit with that
spouse in our country is a part of his dignity émelessence of his personality, and this right
is seriously violated in the provisions of the @itiship and Entry into Israel Law. The
blanket prohibition denies Arab Israeli citizensithright to have a family life in Israel with a
resident of the territories, whether the spousegnts a security risk or not. This is the
disproportionate violation of human rights. Moregube violation is a sweeping violation of
a whole population group, without any distincticeetween its individual members. The
persons wishing to marry Palestinians as a ruleedoom the Arab population in the State of
Israel. The law therefore discriminates betweerritjtes of Arab citizens of the state to
establish a family unit in Israel with a foreigrosigse and the right of other Israelis to
establish a family unit with a foreign spouse. Egenording to the outlook that regards the
value of equality as not being a part of humanitiygn all of its aspects, the discrimination
that applies to the Arab population in its entireterely because they belong to that
population group in Israel, is certainly discrimtina that is clearly included in the nucleus of
human dignity. It should be noted that the existenicthe right given to the Israeli citizen to
have a family life in Israel does not necessatilye dhe foreign spouse a right to receive a
status in Israel. The right is the right of thealdi spouse, and the State of Israel may
determine in its laws strict criteria for examiniting foreign spouse before it grants his
request for a status in Israel. It should be emphdghat the examination of the foreign
spouse should be carried out by considering thegigf the Israeli spouse, on the one hand,
and the public interest adapted to the concreteieistances that must be decided by the
authority, on the other.

8. Itis self-evident that even when we have faat the basic right of Arab citizens of
the State of Israel has been violated, by prevgrtia entry into Israel of their spouses who
are residents of the territories, we have not 8&itlthe law is unconstitutional. The human
right to have a family life, like other rights, it an absolute right. The determination that
there is a violation of a protected basic humahtrigjonly the starting point for a deliberation
as to the constitutionality of the law, and itaidwed by the process of scrutiny in
accordance with the limitations clause. In thipess also | accept the scrutiny carried out by
President Barak in his opinion and | also accepthnclusion that the violation in the law is
disproportionate, according to the third proporéility subtest and for the reasons that he
gives.

Indeed, none of us disputes the proper purpodeedfitv. There is also no doubt that the
State of Israel is compelled to take harmful measur order to protect the lives of its
residents against the cruel and unrestrained tefitbrwhich it is contending. Similarly, there
is without doubt a rational connection between engwng the entry of Palestinians who are
residents of the territories into Israel and acinigthe purpose of additional security for the
residents of the State of Israel. Moreover, the@so no doubt that the blanket prohibition of
the entry of Palestinian spouses into Israel isobgpof providing additional security to
Israeli citizens to a greater extent that a prdiabiinvolving an individual check of person
requesting family reunifications which naturallywatves taking risks. If, notwithstanding
this, | am of the opinion that the taking of risksn insufficient reason for leaving the
blanket prohibition intact, this is because thadpenciples of our democratic legal system
are built on finding proper balances between tiog¢eggtion of the public interest and the
protection of human rights, and the violation d trasic right in the case before us is
disproportionate, in view of the character and saoipthe risk, as we discovered from the
figures submitted to us for this purpose.

9. The protection of life is, of course, thetpation of the most important basic human
right. This supreme value gives rise to the impurstatus of the security interest, which we
are charged with giving its full weight. This haeeln the case in the Israeli reality throughout
all the years of the state’s existence and thigiiginly the case in a time of a war against
terror. Regrettably, it appears that the confletiween the value of security and the extent of
the violation of human rights in order to maintagcurity will be with us for many years to



come. It is precisely for this reason that we nfuestareful to balance violations of rights
against security needs properly and proportionatelyystem of government that is based on
democratic values cannot allow itself to adopt raessthat will give the citizens of the state
absolute security. A reality of absolute securibgsl not exist in Israel or in any other
country. Therefore an enlightened and balancedidecis required with regard to the ability
of the state to take upon itself certain risksrithen to protect human rights.

10. The Citizenship and Entry into Israel Law itgebvides a framework of taking risks
and it is right that it should do so. Taking sudfisl exists for example in s. 3 in the amended
wording of the law, which authorized the Ministéittoe Interior to approve, at his discretion,
an application of a resident of the territoriesdoeive a permit to stay in Israel in order to
prevent the separation of spouses, when the reésafléme area is a man who is more than 35
years of age or a woman who is more than 25 ydagen This is of course taking a certain
risk, and therefore even giving such a permit igiogent upon the discretion of the minister
and an individual check. This is also the case witard to entry permits given for the
purposes of work or visits. | am also preparedcctept the argument of the state that the level
of risk presented by a person with a status irelssaas a rule, higher than the level of risk
presented by a person who enters Israel with adesmppermit in order to work. But all of
these involve, of course, a calculated risk thatdl society can take upon itself.

11. During the hearing of the petitions, we wenrgegidetailed figures that show the
existence of a potential risk in giving a possipito residents of the territories to receive a
status in Israel under the Entry into Israel Lavwunder the Citizenship Law. It should be
emphasized that the figures presented to us irdecaery small — negligible — percentage
of the spouses who abused their status in Isra@ldier to become involved in terror activity.
These figures do not put us in the position ofrtbed to decide upon a direct conflict
between the risk to life and the violation of tight to live in dignity by realizing the right to
have a family. When there is a direct confrontatiod there is a concrete risk to security and
life, the public interest indeed overrides protddteman rights, and the same is the case
where there is a concrete likelihood of a riskifim But the aforesaid likelihood must be more
concrete that the mere fact that the applicantferentry permit is a Palestinian who is a
resident of the territories. Not carrying out adisidual check and determining a blanket
prohibition gives too wide a margin to the valueseturity without properly confronting it
with the values and rights that conflict with 1. iy opinion, any permit given to a foreigner
to enter Israel for family reunification with hisraeli spouse, whether the citizen is Jewish or
Arab, is likely to involve a potential risk to sordegree. But there are certain levels of risk
which Israeli society is prepared to take and wittich it is prepared to contend, by adopting
security measures. There is no doubt that in theotisecurity situation permitting the entry
of residents of the territories for the purposéaafily reunifications with their Israeli spouses
involves a greater risk than permitting the enfrpther foreigners. Therefore, a strict and
detailed check must be made of every applicatitisitied by an Israeli to realize his right to
have a family life with a resident of the terriesi On the other hand, a blanket prohibition
against the possibility of entering Israel from tlgitories that prevents the entry of a spouse
of an Israeli citizen, without providing any poskip of an individual check, no matter how
strict, does not give proper weight to the corfetabetween the degree of the security risk
and the extent of the violation of human rightsperelation that is required by the democratic
principles of our system.

12. Our life in Israel follows the pattern of thife lof a civilized society, which aims to live
like a free society that respects human rightsraathtains an equality of rights, even in times
of emergency and war, which we have endured sheéounding of the state. Of this we
have been proud all these years. If we do nottittsat the image of our society is that of a
society that respects the rights of its individualemes of war, we will pay a heavy price in
times of calm.

Every day the citizens of Israel take risks withanel to national security, public order and
personal security, albeit to a limited degree. Thwesconduct ourselves in such a way that we



do not violate the rights of suspects and the humnggts of persons who may serve as a
potential focus for a risk to society without a jpeo factual and legal basis. This is the secret
of the power of Israel as a democracy that seeksiatain a just society that respects human
rights even in difficult conditions. Carrying out andividual check on the scale required in
order to consider the application for family reigations does not constitute a significant and
exceptional risk, even though there is a basibecstate’s claim that assembling intelligence
and carrying out an individual check, in the coiodis that prevail today, is likely to present
not a few practical difficulties. It is possiblefind solutions to these difficulties and even to
take them into account when determining the checkguure. Nonetheless, we cannot
dispense with the duty of carrying out checks nyebelcause it is complex and involves
effort. There is a price to protecting rights andtie circumstances of our case we are
speaking of a proper price.

13. In view of the conclusion that we have reaclaedording to which the blanket
prohibition that was determined in the Citizensduiygl Entry into Israel Law violates human
rights disproportionately and therefore does ntisfyathe conditions of constitutionality, we
must ask what is the remedy that is required bydbiermination. There is no doubt that the
legislature was aware of the problematic naturth@faw and for this reason the law was
enacted as a temporary measure and was even ansniicbducing various concessions
that were intended to make it more flexible, edaugh we have not found that these
concessions allow the law to overcome the congtitat hurdle. The validity of the law will
expire soon and therefore | see no need for usreoany relief beyond a declaration that this
law in its current format is unconstitutional aheérefore void.

We do not know whether the government intends ep@se an extension of the law to the
legislature. It is clear that should there be negidlation, it should contain a proper balance
between the security need and the extent of thmitied violation of the right to have a
family life. Within the framework of my opinion,do not see fit to propose criteria that the
legislature should adopt in order to make the rewdonstitutional. | should also add that |
too agree that should the government require adarperiod of time, which should not
exceed six months, in order to prepare for newslation in the spirit of our judgment, it will
be given a possibility of a limited and single exdien of the existing law, which will be like
a period of suspension for the law that we havéaded to be void.

Justice S. Joubran

| agree with the opinion of my colleague PresidenBarak, according to which the
petitions should be granted. Nonetheless, becdube seriousness of the question before us,
I would like to add some remarks on this issuesariar as the scope of the right to family life
and the right of equality are concerned, and watfard to the violation to these rights that
results from the Citizenship and Entry into Isriaalv (Temporary Measure), 5763-2003
(hereafter — ‘the law’).

The right to family life

1. Iltis the nature of man, literally the natofénis creation, to seek for himself a partner
with whom he will live his life and with whom he lvestablish his family. This has been the
case throughout the ages and this is the case, todfayithstanding many changes that have
occurred to human customs and the human familyh Bothe past and also today it can be
said that ‘it is not good for man to be alone’ (égis 2, 18 [245]), and we recognize the
strong desire of man to find a ‘help mate’, so thair fate may be joined.

2. So much has been written about the searotaaffor his ‘help mate,’” the meaning of
the relationship between him and the object ofdvs, that it may well seem that most of
human creativity is devoted to the study of thlatienship. It would appear that the remarks
of the ancient comic dramatist Aristophanes coringrthis relationship, which are quoted by
Plato, are apposite:



3.

PlAooyag yevopevookat daxAAayévteg T Oeq €E€VONOOUEY Te Kal
EvTevLEOHEDA TOIC TTAEKOLS TOLS TJUETEQOE AVTWYV, O TWV VOV OALy0®
nowvoe.. Aéyw O¢ 0V €ywYye KA amavTwv Kal dvOowv Kkal

YUVAKQV, OTOODTWS AV UV TO YEVOG £DdAUOV YEVOO, €l
éxkteAéoaauev TOV €QWTa Kal TWV @K@V TWV AUTOL EKAoTOS TUX0O

elg v apxaiav aneABwv Ppvoev. el O& TOLTO APEDTOV, AVAYKALOV Kol
TV VOV TTAQOVTWV TO TOUTOL £YYUVTATW AQETOV elva@ TouTto O’ 0Tl
TIADEKWYV TUXELV KATO VOUV AUTQW TEPUKOTWV.

‘For if we become friends of the god and are rededavith him, we shall find
and discover our own true beloveds, which few doresent... | am speaking of
everyone, both men and women, when | say thatama will be happy, if we
achieve love and each our own beloved, thus retgra our original nature. If
this is best, the next best is to be as closeds fjiresent circumstances allow:
and that is to find a congenial object of our loffefato, Symposium, 193b-193d,
translated by the editor).

In searching for a spouse, in living togethi¢gh him, in creating a family, a person

realizes himself, shapes his identity, builds aelmsand a shield against the world. It would
appear that especially in our turbulent and complend, there are few choices in which a
person realizes his free will as much as a thecehai the person with whom he will share his

life.

4.

This nature of man is reflected in the waridaw, in the form of establishing the

human right to have a family life as a basic rigttijch is protected against violation. Thus,
the Universal Declaration of Human Rights, 194&|ales the family to be the basic unit of
society and speaks of the need to protect it:

‘Article 16.
(1) Men and women of full age, without any limitati due to race,
nationality or religion, have the right to marrydato found a family.
They are entitled to equal rights as to marriageind marriage and at
its dissolution.

2 ....
(3) The family is the natural and fundamental graaf of society and
is entitled to protection by society and the State.

(Universal Declaration of Human Rights, 1948)

Following on from this declaration, the Europeam@mtion for the Protection of Human
Rights and Fundamental Freedoms, 1950, providéslaws:

‘Article 8.

(1) Everyone has the right to respect for his pewand family life, his
home and his correspondence.

(2) There shall be no interference by a public axty with the

exercise of this right except such as is in acawdawith the law and
IS necessary in a democratic society in the interasnational security,
public safety or the economic well-being of the mipy, for the

prevention of disorder or crime, for the protectmfrhealth or morals,
or for the protection of the rights and freedomstbiers.’

(European Convention for the Protection of Humangh®& and
Fundamental Freedoms, 1950)

Similarly, the International Covenant on Econoniocial and Cultural Rights, 1966,
which Israel ratified in 1991, provides:

‘Article 10.



The States Parties to the present Covenant recotrar
1. The widest possible protection and assistanoeldlbe accorded to the
family, which is the natural and fundamental groumjt of society,
particularly for its establishment and while irésponsible for the care and
education of dependent children...

(International Covenant on Economic, Social andal Rights, 1966)

Thus the countries that are parties to the Conwern the Rights of the Child, 1989,
including Israel, declare themselves to be:

‘Convinced that the family, as the fundamental grofugociety and the natural

environment for the growth and well-being of adl hembers and particularly

children, should be afforded the necessary prate@nd assistance so that it can

fully assume its responsibilities within the comntyn.’

(Convention on the Rights of the Child, 1989).

Similarly, the International Covenant on Civil aRdlitical Rights, 1966, to which Israel is
a signatory, provides the following:

‘Article 23.

1. The family is the natural and fundamental graoj of society and is entitled
to protection by society and the State.

2. The right of men and women of marriageable agedrry and to found a
family shall be recognized.

(International Covenant on Civil and Political Righ1966).

5. We can also learn about the human right te laafamily life from the law of other
countries, which have recognized the duty of th&edb refrain from intervening and harming
a person’s family life. Thus, for example, the Supe Court of the United States declared
prohibitions against mixed marriages between wlatesblacks, that were provided in the
laws of several states, to be void, saying that:

‘The freedom to marry has long been recognized res af the vital
personal rights essential to the orderly pursuihabpiness by free men.
Marriage is one of the “basic civil rights of mafifhdamental to our very
existence and survivaBkinner v. Oklahoma316 U.S. 535, 541 (1942).
See alsiMaynard v. Hill 125 U.S. 190 (1888)L0ving v. Virginia[188];
see alsd@sriswold v. Connecticytl87]).

So too the Court of Appeal in England has saidh wagard to a delay in the right of a
person under arrest to marry someone who was segpode a witness in his trial, that:

‘The right to marry has always been a right recegadiby the laws of this
country long before the Human Rights Act 1998 came force. The
right of course is also enshrined in art. 12 of ¢bavention’ R (on the
application of the Crown Prosecution Service) vgiBear General of
Births, Deaths and Marriagd226]).

6. The right to family life is a right that halso been recognized in Israeli law as one of
the basic human rights, which the organs of statst mefrain from violating without a proper
reason. Thus, in a large number of cases, thig bagraddressed the need to preserve family
autonomy and refrain, in so far as possible, frotarvening in it. Thus, with regard to the
relationship between parents and their childrewai held in CA 232/85 A v. Attorney-
General [58], at p. 17, that ‘in the eyes of thartahe basic unit is the natural family’ (and
see also CA 7155/96 A v. Attorney-General [50}.at75); likewise, with regard to the right
to marry and to have a family, my colleague Justic€heshin held in Stamka v. Minister of
Interior [24], at p. 782, that:



‘Our case, we should remember, concerns a basitafghe individual — every
individual — to marry and establish a family. Weedenot mention that this
right has been recognized in international coneestihat are accepted by
everyone; see art. 16(1) of the Universal Declanatif Human Rights, 1948; art.
23(2) of the International Covenant on Civil anditR@al Rights, 1966. For more
concerning the right, see A. Rubinstein, ‘The Righ#arry,” 3 Tel-Aviv
University Law Review (lyyunei Mishpat) (1973) 433Fahrenhorst, ‘Family
Law as Shaped by Human Rights,” 12 T.A. UniverSitydies in Law (1994)
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7. It would appear that in our time there axg &éoices in which a person realizes his
free will as much as his choice of the person witlom he will share his life, establish his
family and raise his children. In choosing a spousentering into a bond of marriage with
that spouse, a person expresses his personalityealizks one of the main elements of his
personal autonomy. In establishing his family, espe shapes the way in which he lives his
life and builds his private world. Therefore, irof@cting the right to family life, the law
protects the most basic freedom of the citizeivhis life as an autonomous person, who is
free to make his choices.

In a similar spirit, the Supreme Court of the Udittates has held that:

‘When a city undertakes such intrusive regulatiénthe family... the
usual judicial deference to the legislature is prapriate. “This Court has
long recognized that freedom of personal choicenatters of marriage
and family life is one of the liberties protecteglthe Due Process Clause
of the Fourteenth Amendment.Cleveland Board of Education v.
LaFleur, 414 U.S. 632, 639 -640 (1974). A host of casesaveh
consistently acknowledged a “private realm of fanhifie which the state
cannot enter.”Prince v. Massachusefts321 U.S. 158, 166 (1944).
(Moore v. East Clevelan@06], at p. 499).

Likewise, the European Court of Human Rights hdd, vath regard to the application of
art. 8 of the European Convention for the ProtectibHuman Rights and Fundamental
Freedoms, 1950, that:

‘...the Court considers that the decision-making psscconcerning both
the question of the applicant’s expulsion and tbestjon of access did
not afford the requisite protection of the applitaninterests as
safeguarded by Article 8. The interference withdpelicant’s right under
this provision was, therefore, not necessary iermatratic society’ Giliz
v. Netherland$232]).

And in the same respect, the Court of Appeals igl&m has also held that:

‘There is no evidence that the trust ever recoghisaich less addressed,
the interference with the appellant’s art 8 rigltsnone of the documents
generated by the trust's consideration of her caseany reference to art 8
be found. Mr Toner claims that what the trust &g were embarked
upon in considering Mrs Connor’s case was “in esséan art 8 exercise.
We cannot accept that argument. The consideratiorwlether an
interference with a convention right can be justfiinvolves quite a
different approach from an assessment at large haft ws best for the
person affected.’'Re Connor, an Application for Judicial Revig227]).

8. Accordingly, any violation of the right ofpgrson to family life is a violation of his
liberty and dignity as a human being, rights thatenshrined in the Basic Law: Human
Dignity and Liberty. The significance of this isattthe right to family life and marriage
should be regarded as a constitutional right thatatected in its entirety by the Basic Law.



9. Living together under one roof lies at tharef the constitutional right to family life
and marriage. In extensive and consistent casenatgnly has this court regarded living
together as a central component of family life eratriage, but it has even gone so far as to
equate living together with having a conjugal lielaship, so that it has held that by realizing
the decision to have a relationship of living tawet the couple create a bond of ‘recognized
partners,” which even without the formal act of mege is often capable of serving as an
equivalent of the marriage bond itself. As thisrt@aid in State of Israel v. Oren [25]:

‘According to case law, the two main componentsiiing proof in order for
persons to be considered recognized partnersvamng tiogether as man and wife
and having a joint household:

“There are two elements here: a conjugal life as eral wife and

having a joint household. The first element is mag@f intimacy

like between a husband and a wife, founded onahrees

relationship of affection and love, devotion angdlity, which

shows that they have joined their fates together...

The second element is having a joint household.niotly a joint

household for reasons of personal need, conveniénaacial

viability or an objective arrangement, but a ndtacmsequence of

the joint family life, as is the custom and accepteactice between

a husband and wife who cling to one another withirang of

fates...” (CA 621/69 Nissim v. Euster [145], at p9B1See also CA

79/83 Attorney-General v. Shukran [146], at p. 698;6434/00

Danino v. Mena [147], at p. 691).
It should be noted that these remarks were maderagard to the interpretation
of the provision in s. 55 of the Inheritance Law25-1965, which does not
make use of the concept of “recognized partnerg, addresses the inheritance
rights of partners “who live a family life in a jutihousehold but are not married
to one another,” but the court made it clear irsimsv. Euster that there is no
practical difference between this definition ane #tcepted concept of
“recognized partners” (ibid., at p. 621).’

This approach concerning the centrality of livingether as a part of family life can also
be seen in comparative law. Thus, for exampleCiestitutional Court of South Africa has
said that:

‘A central aspect of marriage is cohabitation, tight (and duty) to live
together, and legislation that significantly imgaihe ability of spouses to
honor that obligation would also constitute a latidn of the right to
dignity.” (Dawood v. The Minister of Home Affa[212]).

And similarly the Supreme Court of the United Sddtas also held that:

‘Of course, the family is not beyond regulation. eSErince v.
Massachusetisupra 321 U.S. at 166. But when the government intrudes
on choices concerning family living arrangementsis tCourt must
examine carefully the importance of the governmeantarests advanced
and the extent to which they are served by theleigdd regulation.’
(Moore v. East Clevelan@06], at p. 499).

10. Thus we see that living together is not meaetpharacteristic that lies on the periphery
of the right to family life but one of the most sificant elements of this right, if not the most
significant. Consequently, the violation of a persability to live together with his spouse is
in fact a violation of the essence of family litepriving a person of his ability to have a
family life in Israel with his spouse is equivaleatdenying his right to family life in Israel.
This violation goes to the heart of the essen@iman being as a free citizen. Note that we
are not speaking of a violation of one of the megsiof the constitutional right to have a



family life, but the denial of the entirety of thight, and it should be considered as such (see
also Stamka v. Minister of Interior [24], at p. 78tate of Israel v. Oren [25]).

The rights of the child and his parents

11. A basic principle in our law, with regard t@tlelationship between children and their
parents, is that:

‘It is the law of nature that a child grows up lrethome of his father and
mother: they are the ones who will love him, givwa fiood and drink, educate
him and support him until he grows up and becommasua This is the right of a
father and mother, and this is the right of thédtHCA 3798/94 A v. B [148], at
p. 154 {268}; see also CFH 7015/94 Attorney-Gengrd [23], at p. 65).

According to this principle, the raising of a chidgl his parents reflects simultaneously
both the right of the child to grow up in his paitome and the right of the parents to be
the persons who raise him. This combination ofrégts embodies the nature of the parent-
child relationship within the framework of familifd, which the state should protect against
any violation, unless it is required in the bestiiasts of the child. As my colleague Justice A.
Procaccia said in CFH 6041/02 A v. B [60]:

‘Removing a child from the custody of his parend &ransferring him to the
welfare authorities or to an institution by its yeture touches on an issue of a
constitutional nature that concerns the value ofgating the personal and
family autonomy of the child and his parent andithportant social value of
preserving the natural family bond between parantschildren and the
complex fabric of rights and duties arising frorattparental bond. It concerns
the natural right of a child to be in his paremisstody, to grow up and be
educated by them; it concerns the basic rightstafraan being to life, dignity,
equality, expression and privacy (Universal Ded¢laraof Human Rights, 1948;
Convention on the Rights of the Child; CA 6106/92.Attorney-General

[149], at p. 836; CFH 7015/94 Attorney-General 28], at p. 100). It concerns
the unique rights of children by virtue of the féwat they are children, including
the right to grow up in a family and to preserve tionnection with their parents
(The Commission for Examining Basic Principles aming the Child and the
Law and their Application in Legislation, chaired lustice Saviona Rotlevy,
2004, ‘General Part,” at p. 26); it concerns tightiof a parent by virtue of his
blood relationship to raise and educate his ch#dwell as to carry out his duties
to him by virtue of his being the child’s parenh€lrights of children to a
connection with their parents, and the rights amied of parents to their
children create a reciprocal set of rights, dudiled values that make up the
autonomy of the family.’

12. In so far as the best interests of the chiédcancerned, art. 3(1) of the Convention on
the Rights of the Child provides that:

‘In all actions concerning children, whether undken by public or private
social welfare institutions, courts of law, admirasive authorities or legislative
bodies, the best interests of the child shall paraary consideration.’

Article 9(1) of the Convention on the Rights of fBild further provides that:

‘States Parties shall ensure that a child shalbeateparated from his or her
parents against their will, except when competatiiaities subject to judicial
review determine, in accordance with applicable s procedures, that such
separation is necessary for the best interestseathild...’

No one disputes that enforcing a separation ofld flom his parents constitutes a very
serious violation of the rights of the child to grap with his family and with his parents.
This is of course the case as long as the famitlgemed is a functioning one, where the
child is not harmed by being with it. It is perhaggposite to add remarks made by this court
in CFH 7015/94 Attorney-General v. A [23], at p210



‘It is the law of nature that a child should behe custody of his parents, grow
up in his parents’ home, love them and have hissigaken care of by them.
This law of nature is also absorbed by the lavhefdtate, and thus an “interest”
of children has become a “right” under the law.eés have a right to raise their
children and children have a right to be lovedhmirtparents and to have their
needs provided for by them. A right correspondimg tight and rights
corresponding to duties (for both parties). Thagslation of these into the
language of the law will be formulated, inter alig,way of presumptions: it is a
presumption under the law that the “best interestsl child to be in his parents’
home; who can love their children and care forrtheieds like parents? Thus
children will return their love and place theiriagice on their parents.’

We are not speaking merely of harm to the ‘bestrests of the child,” but of a violation of
a real ‘right,” which is possessed by the childgtow up with his family, and the state has a
duty to refrain in its actions from violating thight (CA 2266/93 A. v. B [61], at pp. 234-
235). By tearing asunder the family unit, by sepagathe child from one of his parents, there
is a serious violation of the rights of the chadyiolation that the state is obliged to avoid in
so far as possible.

13. The same is true with regard to the right efgilarent, who has a natural right,
protected by the law, to raise his child with hindanot to be separated from him, as long as
this does not involve any harm to the best interetthe child. As my colleague Justice M.
Cheshin said in CFH 7015/94 Attorney-General v23][ at p. 102:

‘It is the law of nature that a mother and fathatunally have custody of their
child, raise him, love him and provide for his needtil he grows up and
becomes a man. This is the instinct for existemcesarvival inside us — “the
blood ties,” the primeval yearning of a motherlier child — and it is shared by
man, beast and fowl. “Even jackals offer a breadtfaed their young...”
(Lamentations 4, 3) (see also CA 549/75 A v. AttyrGeneral [150], at pp.
462-463). This tie is stronger than any other, iagdes beyond society, religion
and state. The conditions of place and time — Hrey/the persons involved —
will determine the timing of the separation of dnén from their parents, but the
starting position remains as it was. The law ofdtate did not create the rights
of parents vis-a-vis their children and vis-a-Vie tvhole world. The law of the
state found this ready made; it proposes to pratedhnate instinct within us,
and it turns an “interest” of parents into a “righhder the law — the rights of
parents to have custody of their children. Cf. @42/91 LIBI The Fund for
Strengthening Israel’'s Defence v. Binstock [151)p.a723 {390}. It is apt that s.
14 of the Capacity and Guardianship Law provided tfihe parents are the
natural guardians of their minor children.” Natigavhat created this
guardianship, whereas the law of the state meddligvfed nature and absorbed
into itself the law of nature.’

14. There is no doubt that separating a parent frignehild, separating a child from one of
his parents and splitting the family unit involvery serious violations of both the rights of
the parents and the rights of their children. Thaskations are contrary to the basic
principles of Israeli law and are inconsistent vitte principles of protecting the dignity of
parents and children as human beings, to whiclstate of Israel is committed as a society in
the family of civilized peoples.

15. Therefore we must say that preventing the piisgiof living together, as a family,
violates the constitutional right of the Israeloape, parent and child to family life.

The right to equality

16. These serious violations of the right to fanfifiy do not stand alone, but are also
accompanied by a serious violation of the righthef Arab citizens of the state to equality,
since they are the main, if not the only, victimhghas law. Between the Arab citizens of



Israel and the residents of the territories theeecaltural, family, social and other ties, which
naturally lead to the fact that most of the Israglzens who find spouses among the residents
of the territories are Arab citizens of Israel. @gventing the possibility of marrying spouses
who are residents of the territories, there isdfuge a violation that focuses, first and
foremost, on the Arab citizens of the state, ang tviolation of their rights to equality is
added to the violation of their right to familydif

17. The importance of the right to equality, asresping a basic principles in the Israeli
legal system, has been recognized in a whole Hiastses by this court. The remarks made
recently by my colleague President A. Barak in 8o Monitoring Committee for Arab
Affairs in Israel v. Prime Minister [41] are apttims respect:

‘The principle of equality applies to all spherdgjovernment activity.
Notwithstanding, it is of special importance witdgard to the duty of the
government to treat the Jewish citizens of theestatd non-Jewish citizens
equally. This duty of equality for all the citizeakthe State of Israel, whether
Arab or Jewish, is one of the foundations that ntakeState of Israel a Jewish
and democratic state. As | have said elsewhere:d@ieot accept the approach
that the values of the State of Israel as a Jestath justify... discrimination by
the state between the citizens of the state... Theesaf the State of Israel as a
Jewish and democratic state do not imply at atl e state should act in a
manner that discriminates between its citizenssJavd non-Jews are citizens
with equal rights and obligations in the Statesvaél” (see Kadan v. Israel Land
Administration [38], at pp. 280-281). Moreover, “‘Nmly do the values of the
State of Israel as a Jewish state not requireidistation on the basis of religion
and race in Israel, but these values themselvdshitrdiscrimination and
require equality between religions and races” (i[8@], at p. 281). | added that
“the State of Israel is a Jewish state in whichdlege minorities, including the
Arab minority. Each member of the minorities the¢ lin Israel enjoys complete
equality of rights” (ibid. [38], at p. 282; see@lEDA 11280/02 Central
Elections Committee for the Sixteenth Knesset i [i52], at p. 23)’

(See also EI-Al Israel Airlines Ltd v. Danielowii&5]; Israel Women’s Network v.
Government of Israel [66]; Miller v. Minister of Bence [67]; Adalah Legal Centre for Arab
Minority Rights in Israel v. Minister of Religiousffairs [39]).

| will also add the remarks that | made in Suprétomitoring Committee for Arab Affairs
in Israel v. Prime Minister of Israel [41]:

‘... equality, more than any other value, is the camrdenominator, if not the
basis, for all the basic human rights and fortadl dther values lying at the heart
of democracy. Indeed, genuine equality, sincesib applies to relations between
the individual and the government, is one of thewerstones of democracy,
including the rule of law. It is essential not oy formal democracy, one of
whose principles is ‘one man one vote,’ but algcsfdstantive democracy,
which seeks to benefit human beings as human hdirigsa central component
not only of the formal rule of law, which means alify under the law, but also
of the substantive rule of law, which demands thatlaw itself will further the
basic values of a civilized state.’

18. The violation of the right to equality does notur merely when the discretion of the
authority is tainted with improper discriminatorgrisiderations. We are speaking of a right
that looks to the outcome, and it is violated whemen executive act leads to a reality that
discriminates between one citizen and anothermolaibited basis (see Israel Women'’s
Network v. Minister of Labour and Social AffairsgR at p. 654; Adalah Legal Centre for
Arab Minority Rights in Israel v. Minister of Relmus Affairs [39], at p. 176; Poraz v. Mayor
of Tel-Aviv-Jaffa [32], at p. 334; Nof v. Ministrgf Defence [54], at pp. 464-465 {19-20



In our case, the substantial outcome of the laypraatice, distinguishes between some
Israeli citizens and other Israeli citizens onlbasis of their ethnic origin. The position that is
created by the law is a position in which the righthe Arab citizens of Israel to family life
is violated in a very significant way, whereas tiaem to other citizens of the state is merely
theoretical. As stated, many of the marriages ab/Agitizens of Israel with foreign residents
are made with residents of the territories, becafifige cultural ties between the two groups.
Consequently, the right of the Arab citizens of $kete to marry someone who is not a citizen
is seriously violated, whereas this violation dnetexist for the rest of the citizens of the
state. Similarly, the rights of Arab citizens oétstate as parents and children to have a family
life are also violated. These violations go toltleart of the law, which, in its effect on the
Israeli reality, creates a serious violation of tiggats of the Arab citizens of the state to
family life, a violation that is caused to them &ese of their ethnic origin.

The significance of the violation of the rights

19. Now that we have determined that the implentemtaf the law involves a serious
and extreme violation of the constitutional rightghe citizens of the state to family life and
equality, rights that are protected by the Basiv:Liduman Dignity and Liberty, this law
should be confronted with the tests of the ‘limdas clause,” which is in s. 8 of the Basic
Law: Human Dignity and Liberty, according to whidtne rights under this Basic Law may
only be violated by a law that befits the valueshef State of Israel, is intended for a proper
purpose and to an extent that is not excessive,ascordance with a law as aforesaid by
virtue of an express authorization therein.” Actogdo these tests it must be determined
whether, despite the violation of the protectetitsgthe law will remain valid.

20. In this matter also | accept the analysis ofcalleague President A. Barak and his
determination that the law does not satisfy thedéproportionality (in the narrow sense). |
cannot accept in this respect the determinationyo€olleague, Vice-President Emeritus M.
Cheshin, that the various serious violations ofilvelead to a difficult, but unavoidable,
outcome of the permitted immigration policy of th&ate of Israel, as it is affected by the
needs of the moment and security.

21. Indeed, no one disputes that the purpose tégimog the safety and security of all the
residents of the state, which lies at the basthefaw, is an important and proper purpose,
particularly in the difficult times in which we kv Likewise no one disputes the prerogative
of the state to regulate its immigration laws amg@revent anyone whom it regards as a risk
to its security from entering its territory.

Nonetheless, when it seeks to realize these pmpposes, the legislature must take into
account the serious harm caused as a result ofimaggiting the law. Notwithstanding the
supreme importance of the right of all the citizehthe state to security, even within the
framework of realizing this right it is not possltb allow the intolerable harm caused by the
law, both in its violation of the right to familyfé and in its violation of the right to equality.

22. In these circumstances, it is not possibleyotkat the law, which provides a blanket
prohibition against the possibility of Israeli eins living together with residents of the
territories and leaves no ray of hope for citizehksrael to have a family life if their spouses,
children or parents are residents of the terrigpsatisfies the test of proportionality.

As my colleague Justice M. Cheshin said in StamKdimister of Interior [24], at p. 782:

‘Indeed, the strength of the right and the stradjation emanating from within
it require, almost automatically, that the measheas the Ministry of the Interior
chooses will be more lenient and moderate thainaingh and drastic measure
that it decided to adopt. We will find it difficuftot to conclude that the
respondents completely ignored — or attributed dittlg weight — to these
basic rights of the individual to marry and to eagsfamily. If this may be said
with regard to a foreigner, it may certainly bedsaith regard to the Israel
citizen who is a partner in the marriage’ (see &tade of Israel v. Oren [25]).



23. Because of the possibility that some of th&lezds of the territories who receive
Israeli citizenship as a result of their marriagdstaeli citizens will participate in terror
activity against Israeli citizens, or will aid adty of this kind, the law provides a blanket
prohibition against the possibility of marriageweeén Israeli citizens and residents of the
territories. This involves not only serious andeasgive harm to any Israeli citizen who
wishes to have a family life together with his speuchild or parent that is a resident of the
territories, but also a generalization of all Atataeli citizens as persons with regard to
whom there is a concern that they will aid, evefirgctly, enemy activity against the State of
Israel.

The blanket and discriminatory prohibition of tlagvl and its failure to include any
individual check — no matter how stringent — widtgard to the risk presented, in practice
or in theory, by the person with whom an Israglzen wishes to have a family life, involves
a serious violation of the rights of Israeli citigeto family life and equality, which is
unacceptable.

24. Moreover, depriving the Minister of the Intera discretion, ab initio, to examine the
possibility whether citizenship should be giverahty of the residents of the territories in
order to realize the right of an Israeli citizerfamily life, by ignoring the specific
circumstances of the case, raises the concern ahtbtd security consideration is not the
only consideration underlying the enactment ofléweand it raises questions with regard to
the policy that this law wishes to achieve.

This concern is becomes even greater if we suthveyegislative history that led to the
enactment of the law, which, whether in a conceafegkpress manner, associates the law
with the government’s demographic policy. Thuseatly in the government’s decision of 12
May 2003, which is entitled “Treatment of illegdilems and family reunification policy with
regard to residents of the Palestinian Authority Boreigners of Palestinian origin’
(government decision no. 1813), which formed th@dtor enacting the law, the ‘security
position’ and the ‘ramifications of immigration messes and the residency of foreigners of
Palestinian origin in Israel, including by way affily reunification’ were associated (page 2
of the decision), all of which ‘within the framewoof the overall policy on matters
concerning foreigners’ (page 1 of the decision)rétwer, the decision goes on to state that
‘the Ministry of the Interior will examine, withithe framework of formulating the new
policy, possibilities of determining quotas for igig approvals for family reunifications, and
it will bring a proposal in this regard before th@vernment’ (page 3 of the decision). It need
not be said that the fixing of quotas for approwalfamily reunifications has no connection
with security considerations, so it is possiblenaerstand this paragraph in the decision as
being based merely on demographic consideratiomsla8y, throughout the legislation
process, it is possible to find remarks made bysdsaemembers and members of various
Knesset committees, from various parties, who additee demographic policy that the law
implements (see, for example, the debate in thesélon 17 June 2003). Notwithstanding,
since | agree with the determination of my collea§uesident A. Barak, that even the
security consideration does not justify such a sevilation of the right to family life and
the right to equality, | see no need to discusstnatter.

25. In conclusion, if my opinion is accepted, wdl gtiant the petitions, in the sense that
the Citizenship and Entry into Israel Law (Tempwgrrovision), 5763-2003, will be declared
void, for the reasons of my colleague the presidestate that regards itself as a civilized
state cannot accept as a part of its legislations kaat violate basic human values so seriously
and so outrageously. It would have been bettettathw not been enacted in the first place.
Now that it has been enacted, we are unable, adigna of the values of the State of Israel
as a democratic state, to acquiesce in its cortienistence on the statute book of the state.

Justice E. Hayut



1. The Citizenship and Entry into Israel Lawfiporary Provision), 5763-2003
(hereafter — the Citizenship and Entry into Isiaalv) expired on 31 March 2006, but
because of the dissolution of the sixteenth Knes#isetvalidity of this law was extended by
three months starting on 17 April 2006 (the datevbith the seventeenth Knesset opened).
This occurred by virtue of s. 38 of the Basic Lalne Knesset, which provides:

‘All legislation whose validity would expire withithe last two months of the
term of office of the outgoing Knesset, or withouf months after the Knesset
decided to dissolve itself, or within the firstélermonths of the term of office of
the incoming Knesset, shall remain valid until #fieresaid three months have
ended.’

It would have been possible to dismiss the pettistefore us by saying that the days of
the law are numbered and they should wait to sext thie legislator will do at the end of the
extension period. But since my colleagues chossguse of the importance of the matter, to
examine carefully the arguments that were raiseddrpetitions against the Citizenship and
Entry into Israel Law, | too have seen fit to calesithe merits of the matter. On the merits,
the opinion of my colleague President Barak se@nnse preferable to the opinion of my
colleague Vice-President Emeritus Cheshin.

2. The Citizenship and Entry into Israel Lawtlaes state explained in its responses
before us, was intended to contend with the riskelved in giving a status of citizenship or
residency or a permit to stay in Israel to thedesis of the territories as defined in the law. In
its original format of 6 August 2003, the law ind&d a blanket prohibition against giving
such a status, apart from several limited excepti®he law was extended three times in this
format, and on 1 August 2005, before the periothefthird extension ended, it was published
in an amended form, in which the prohibition wadueed and was applied mainly to male
residents of the territories between the ages @nt¥435, and female residents of the
territories between the ages of 14 and 25. Accgrtbrthe figures presented by the state, the
applications submitted by Arab citizens who arédesgts of Israel for family reunifications
with spouses from the territories were almost litked by the law in its original format,
whereas the law in its amended format blocks apprately 70% of those applications. It can
also be seen from the figures presented by the stat Palestinian spouses of Arab citizens
who are residents of Israel that received a peoniiamily reunifications were involved
throughout the years in hostile activity on a miaitevel only, if at all (26 residents of the
territories who received a status in Israel weteriegated on a suspicion of involvement and
the permit of 42 additional residents to stay nad$ was not extended because of suspicious
intelligence information that was received withasgjto them). Against this background,
President Barak determined that the prohibitiotheCitizenship and Entry into Israel Law
does not satisfy the third subtest of the tesfgrgportionality that are set out in the
limitations clause in the Basic Law: Human Digraiyd Liberty, since there is no proper
correlation between the benefit involved in realigthe purpose underlying the law
(protecting the security of Israeli citizens) ahd tviolation of the constitutional rights of the
Arab citizens of Israel to equality and to familiglin their state. | agree with this
determination.

3. The armed struggle waged by the Palestimianrist organizations against the
citizens of Israel and its Jewish residents reguireroper response. It requires the adoption
of all the measures available to us as a statedier to contend with the security risks to
which the Israeli public is exposed as a resuthis terrorist activity. Enacting laws that will
provide a response to security needs is one oétimesasures and this is the purpose of the
Citizenship and Entry into Israel Law. From thiswpoint, we are concerned, as President
Barak says, with a law that befits the values ef$itate of Israel and was enacted for a proper
purpose. But this is not enough. In order thatGhizenship and Entry into Israel Law will
satisfy all of the tests of the limitations clauae, must also consider whether the violation of
the constitutional rights of the Arab citizens e tState of Israel to equality and family life
that is caused as a result of the restrictionspaohlibitions imposed on the residents of the



territories in the Citizenship and Entry into Idrhaw satisfies the requirement of
proportionality.

The fear of terror, like any fear, may be a dangemuide for the legislature when it
wishes to contend with those causing it. It mayseademocracy to overstep its bounds and to
be misled into determining ‘broad margins’ for ségupurposes, while improperly and
disproportionately violating the human rights dfagns and residents who belong to a
minority group in the state. This was discusse®imfessor Sunstein in his book, Laws of
Fear: Beyond the Precautionary Principle (Cambrldgeersity Press, 2005):

‘When public fear is excessive, it is likely to grae unjustified infringements

on liberty. In democratic nations in the twentieéimtury, public fear has led to

unjustified imprisonment, unreasonable intrusionsifthe police, racial and

religious discrimination, official abuse and toguand censorship of speech. In

short, fear can lead to human rights violationthefmost grotesque kind’ (ibid.,

at pp. 225-226).

Professor Sunstein also discussed in his booletiaency to impose blanket prohibitions

in legislation where the majority of the publioist harmed as a result:

‘If the restrictions are selective, most of the lputwill not face them, and hence
the ordinary political checks on unjustified resions are not activated. In these
circumstances, public fear of national securitggimight well lead to
precautions that amount to excessive restrictionsivl liberties. The
implication for freedom should be clear. If an ertd threat registers as such, it
is possible that people will focus on the worstecasenario, without considering
its (low) probability. The risk is all the great®hen an identifiable subgroup
faces the burden of the relevant restrictions. {f. ifdulging fear is costless,
because other people face the relevant burdemstiibanere fact of “risk,” and
the mere presence of fear, will seem to providestfjcation’ (ibid., at pp. 204-
205, 208).

4. The Citizenship and Entry into Israel Law @¥his the subject of our deliberation
does not include any individual criteria for exaimmthe security danger presented by a
resident of the territories, apart from a generiédigon of age. In determining such a blanket
prohibition against granting a status to the ratiglef the territories, the law draws wide and
blind margins that unjustly and disproportionatetdym many thousands of members of the
Arab minority that live among us and wish to havfaraily life with residents of the
territories. The right of a person to choose thmisp with whom he wishes to establish a
family and also his right to have his home in thartry where he lives are in my opinion
human rights of the first order. They incorpordite €ssence of human existence and dignity
as a human being and his freedom as an individualke deepest sense. Notwithstanding, like
any other basic right, we are not speaking of altealights, and a person as a social creature
that lives within a political framework must acceppossible violation of rights as a result of
legitimate restrictions that the state is entitledmpose. The legitimacy of these restrictions
is examined in accordance with constitutional tdsas are set out in our case in the
limitations clause in s. 8 of the Basic Law: Hunfzignity and Liberty.

Imposing restrictions on family reunifications witksidents of the territories because of
security needs is a necessity and it should ndebérated. The difficulty in taking risks in
matters of security and matters involving humaa ilif clear and obvious and it increases in
times of crisis and prolonged danger that necdsgitaking the security measures more
stringent and inflexible. Notwithstanding, securigeds, no matter how important, cannot
justify blanket collective prohibitions that areadl¢o the individual. Democracy in its essence
involves taking risks and my colleague Vice-Presidemeritus Cheshin also discussed this.
He also discussed how ‘the determination of me&$ei@ncepts is a part of the experience
of the law.” But in his opinion the prohibitions jiosed in the Citizenship and Entry into
Israel Law are reasonable and therefore we shailthtervene in the work of the



government and the Knesset that determined thenop¥yon is different. | am of the

opinion that an examination of the Citizenship &mtiry into Israel Law in accordance with
constitutional criteria leads to the conclusiort tha prohibitions prescribed in the law do not
satisfy the constitutional test since they harmishaeli Arab minority excessively. In the
complex reality in which we live, it is not pos®lb ignore the fact that the Palestinian
residents of the territories have for many yeaenkotential spouses for the Arab citizens of
Israel. It should also not be ignored that acc@rdinpast experience and according to figures
presented by the state as set out above, the s€tpe harm involved in the blanket
prohibition in the Citizenship and Entry into Iskaaw is not balanced and does not stand in
a proper proportion to the extent of the risk pn¢se to the Israeli public if the residents of
the territories receive, after an individual cheglstatus or a permit to stay in Israel within the
framework of family reunification.

5. One of the main arguments that the respoadaiste to justify the blanket prohibition
in the Citizenship and Entry into Israel Law is rgument that in many cases the security
establishment does not have information with regaittie Palestinian spouses for whom a
family reunification is requested. In such circuamgtes, and in view of the tense security
position and the great hostility that prevails betw Israel and the Palestinians at this time,
there is no alternative, so the respondents atguagplying an absolute presumption of
dangerousness to every Palestinian spouse, atlghst ages that the law sets out in its
amendment format. Indeed, against the backgroutiteagecurity reality that we have been
compelled to contend with since September 2000panidaps even with greater intensity
most recently, there is certainly a basis for syngption of dangerousness that the
respondents wish to impose in this matter of famelynifications between Arab citizens of
Israel and residents of the territories. Notwithsiag, in order that the fear of terror does not
mislead us into overstepping our democratic liniitss, proper that this presumption should
be rebuttable within the framework of an individaald specific check that should be allowed
in every case, and it is this that the law doesaliotv. This is the defect that blights the
Citizenship and Entry into Israel Law from a congtonal viewpoint — a defect of a lack of
proportionality.

6. The conflict between the basic rights indhee before us touches the most sensitive
nerves of Israeli society as a democratic socty.no matter how much we wish to protect
the democratic values of the state, we must notssmyirity at any price.” We must consider
the price that we will pay as a society in the léegn if the Citizenship and Entry into Israel
Law with its blanket prohibitions will continue fmd a place on our statute book. One of the
main roles of the High Court of Justice, if not thain role, is to protect the constitutional
rights of the minority against a disproportionai@ation thereof by the majority. Where such
a violation finds expression in the provisions dfa of the Knesset, it is the role of the court
to point to that violation and declare the provisido be void, so that the Knesset can act in
its wisdom to amend them. The provisions of thé&@itship and Entry into Israel Law suffer,
as aforesaid, from such a disproportionate viaotatitherefore we are obliged to declare them
void, and the Knesset, so it is to be hoped, willia order to formulate a proper and
proportionate statutory arrangement in place af lniv.

For these reasons | agree as aforesaid with tmgoopof my colleague the president.

Justice A. Procaccia

1. I agree with the opinion of my colleague pinesident together with the constitutional
analysis and his conclusions concerning the rdlagree with the opinion that in the Israeli
legal system the right of a person to family I§eécognized as a part of human dignity; | also
agree that the right of an Israeli spouse to haaendly unit in Israel in conditions of equality
with other Israeli couples is a part of human dignTherefore the right to family in
conditions of equality constitutes a protected gart®nal right under the Basic Law: Human



Dignity and Liberty. The Citizenship and Entry irigvael Law (hereafter — ‘the law’)
violates the right of the Israeli spouse to farfifly, when it does not allow him to realize his
right to family life in Israel with his Palestiniapouse from the territories. It is the right of
the Israeli spouse that his family — his spousednildiren — should live with him in Israel.
The Citizenship and Entry into Israel Law, in acdiginatory manner, denies the right of
thousands of Arabs, citizens of Israel, to reatwsr right to family life in Israel; it thereby
violates their right to human dignity.

| also agree with the president’s position thatwiodation caused by the law to the right to
family, as a part of human dignity, does not sgtike principles of the limitations clause in
the Basic Law. Even though it is possible to say the law is intended for a proper purpose,
it does not satisfy the tests of proportionalitythis respect, | would like to focus on the test
of constitutional proportionality in the narrow senin so far as it examines the proper
correlation between the benefit accruing from mbadj the policy that the law is intended to
promote and the damage caused by it to the hurght) énd in so far as it seeks to make a
value balance between the strength of the inténasthe law seeks to achieve as compared
with the violation of the right of the individudiat ensues therefrom.

| agree also with the outcome reached by the geasi his application of the test of
proportionality in the narrow sense to the issuergeus, and his conclusion that in the proper
balance between the violation of the human righhefisraeli spouse to family life in
conditions of equality, which arises from the blangrohibition in the law (subject to certain
exceptions in the amendment to the law) againsemiy of the Palestinian spouse from the
territories within the framewaork of family reunifitions, and the benefit that accrues to the
security interest of the Israeli public from suchlanket prohibition, the former prevails over
the latter. The reason for this is that the malgidaantage in realizing the security purpose
by means of the benefit in the blanket prohibitasncompared with the benefit in the
individual check of persons applying for family néfications does not justify the extent of
the violation of the constitutional right causedtie Israeli spouses by the blanket denial of
the entry of the Palestinian spouses from thetoeies to be reunited with them. This is
because ‘the additional security that the blankehipition achieves is not proportionate to
the additional damage caused to the family life equlality of the Israeli couples,’ as the
president says in his opinion (para. 92).

But | see a need to add some remarks of my owrulseaaf a certain difference that exists
between the president’s approach and my approatieagquestion of the initial weight of the
security consideration in the equation of the bagdmetween the conflicting values. Whereas
the president accepts the security arguments dftéte in full, both with regard to the
credibility of the security consideration and algth regard to its strength, | have doubts in
this regard. Although there is no basis, in my apinto deny the security ground entirely, |
am not certain that this ground is the only oné teally underlies the enactment of the law;
moreover, | have objections to the strength of ¢hissideration, with regard to the figures
that the state presented and the analysis of Huggast the background of the policy of the
government in related fields. The result that iplied by this is that in the equation of the
balance for the purpose of examining the princgblproportionality (in the narrow sense) as
it should be presented, the violated human rigbhighe highest level and its weight is
considerable. Opposing this is the conflicting eatd security, which in the circumstances of
the case is on a low level and its weight is giealiind merely relative. The result of the
balance therefore justifies, to an even greateredggedntervention in the sweeping violation of
the right of the Israeli spouse to realize famiflg With his Palestinian spouse. It justifies
making the realization of the human right condiéibon the results of an individual security
check to discover a potential risk in the persom wishes to enter Israel for the purpose of
family reunification, and it is even possible tigtistifies imposing various means of
supervision on a Palestinian spouse whose entryesidence have been permitted, in
accordance with criteria that will be determinediafaking into account the strength of the
security consideration.



Let me explain my reasons.

The constitutional scrutiny

2.  The foundation of the constitutional systenfsrael is the protection of human rights.
Within the framework of this protection there ig ttonception that a person’s constitutional
rights are not absolute, and sometimes there @tamative to a violation of them in order to
achieve an essential public purpose, or in orderatect a constitutional right of another
person. In circumstances where there is a tengtween a human right and a conflicting
public purpose, it is necessary to balance onenagtie other properly in order to find the
optimal balancing point that will give expressiontte proper correlation between the
conflicting values, as derived from a constitutiomatlook based on the principles of
democracy.

‘An “external balance” is therefore needed betw#enrights of the individual
and the needs of the public. Even this balanceeésuat of the recognition that
human rights are not absolute. It follows that¢bastitutional super-legislative
nature of human rights does not lead to the commiubat human rights are
absolute. Super-legislative human rights are alwelgive rights’ (A. Barak,
Legal Interpretation: Constitutional Interpretatiabp. 361).

3. Within the framework of the constitutionafiny of a law that seeks to violate
rights of the individual, the tests of the limitats clause serve as an essential tool for the
proper balance between the violated right and thipinterest, the realization of whose
purpose involves a violation of the right. The liations clause is the focus around which the
constitutional balance between the individual dredgublic, and between individuals inter se,
is formulated. It reflects a basic approach whetéleyneeds of society may even justify a
violation of human rights, provided that the viadatis for a proper purpose, and it is not
disproportionate. This test reflects a balance betwbasic rights and other important values.
It arises from a reality in which there are no dlsotruths and no absolute values. It is built
on a perspective of the relativity both of humagihts and of social values. It is based on the
assumption that achieving harmony between thegighthe individual and the needs of the
public requires a compromise, and that the nuakétise compromise is what underlies the
harmonious arrangement between all the rightseofritiividual and the values of society. It
is the condition for a civilized society and propenstitutional government.

4. The requirement of proportionality in the iiations clause is based on the principle
of balancing between the violated human right d&edconflicting value with which it
contends. It involves an examination, inter alfaybether the benefit achieved from the
conflicting value is commensurate with the violatimf the human right. The balance is
affected by the relative weight of the values;$sessing the weight of the right, one should
take into account its nature and its status orst¢laée of human rights. One should take into
account the degree and scope of the violation tineveith regard to the conflicting public
interest, one should consider its importance, égt and the benefit that accrues from it to
society. There is a reciprocal relationship betwibenwveight of the human right and the
degree of importance of the conflicting public netst. The weightier the human right and the
more severe the violation thereof, the more iteisassary, for the purpose of satisfying the
test of proportionality, that the conflicting publnterest will be of special importance and
essentiality. A violation of a human right will becognized only where it is essential for
realizing a public interest of such strength thaistifies, from a constitutional viewpoint, a
proportionate reduction in the right (Levy v. Gawerent of Israel [99], at p. 890; Beit Sourik
Village Council v. Government of Israel [2], at§h0 {309}). According to the tests of the
limitations clause, both the violated right and plublic interest are examined in accordance
with their relative weight, where the basic prenigse

‘The more important the violated right, and the enserious the violation of the
right, the stronger the public interest must beriter to justify the violation. A
serious violation of an important right, which igraly intended to protect a



weak public interest, may be deemed to be a vaidtiat is excessive’ (per
Justice |. Zamir in Tzemah v. Minister of Defen®g pt p. 273 {672}).

5. In the matter before us, the subject of sty is the balance between the right of
the Israeli spouse to realize family life in Israddh the Palestinian spouse from the
territories, on terms of equality, and the intedgrotecting public safety. This balance is
intended to achieve protection of life on the oaad) and the quality and meaning of human
life on the other. The balance requires relativitgannot be achieved in absolute values. It is
built on a probability test that rejects absoludues. The probability assessment of the
degree of risk to life is what confronts the humight to family, and in determining the
relativity between them we must evaluate the strengthe likelihood of danger to life that
is involved in realizing the human right to familg.determining the aforesaid relativity, we
will consider, inter alia, the place of this humaght on the scale of human rights.

The right to family

6. The human right to family is one of the fumgentals of human existence. It is hard to
describe human rights that are its equal in timejrdrtance and strength. It combines within it
the right to parenthood and the right of a chilgitow up with his natural parents. Together
they create the right to the autonomy of the family

‘These are basic principles: the right to parenthad the right of a child to
grow up with his natural parents are rights thatiaterconnected and they
jointly create the right to the autonomy of the flgnirhese rights are some of
the fundamentals of human existence, and it iscdiffto describe human rights
that are equal to them in their importance andcgtteé (LFA 377/05 A v.
Biological Parents [21], at para. 6 of my opinion).

Alongside the human right to the protection of lifed the sanctity of life, constitutional
protection is given to the human right to realize tmeaning of life and its raison d'étre. The
right to family is a raison d’étre without whichetlability of man to achieve self-fulfilment
and self-realization is impaired. Without protentfor the right to family, human dignity is
violated, the right to personal autonomy is diniieid and a person is prevented from sharing
his fate with his spouse and children and havilifg dogether with them. Among human
rights, the human right to family stands on thehkg} level. It takes precedence over the right
to property, to freedom of occupation and everrigapy and intimacy. It reflects the essence
of the human experience and the concretizatioealfzing one’s identity.

The value of security

7. In view of the special weight and strengthhaf right to family given to the
individual, a reduction thereof is possible onlyeshit is confronted by a conflicting value of
special strength and importance. ‘The degree obrntapce of the need that is required in
order to justify a violation may change in accommwith the nature of the violated right...
the purpose is proper if it is intended to reatae essential need, or an urgent social need, or
a major social interest’ (Levy v. Government oblr[99], at para. 15). The duty of the state
to protect the lives of its citizens places therest of security on the highest level of
importance. This interest has two aspects: a sasj@ct, which casts light on the duty of the
state to protect the security of its citizens; andndividual aspect, which casts light on the
right of the individual in society to protectiornrfhis life. The right to life is a constitutional
human right of the first order, and it is placedtfin the order of human rights protected in
the Basic Law: Human Dignity and Liberty. Notwithsting, the value of the security of life
is not a constant. It has different meanings arehgths in different contexts. Its relative
weight changes from case to case according todfeed of probability that the danger to life
arising from the relevant specific context will tealized.

8. In the tension that exists between the vafube security of life and other human
rights, including the right to family, the consid@on of security takes precedence where
there is a certainty or almost certain likelihobdttif an action that involves a reduction of a
human right is not carried out, then human lifd i harmed. The right to life takes



precedence over the right to realize the meaninifepfsince without life nothing is left. But
as arule, in the balance between security anduh&n right we are not dealing with
absolute values, and usually we do not assumeairagrof harm to life. We are dealing with
a probability of the degree of danger, and it is that we weigh against the violation of the
human right.

What is the probability of the danger to humanilifé¢he circumstances of permitting the
Palestinian spouses to enter Israel to be reumitibctheir Israeli spouses? Is the probability
of danger so high that it justifies a blanket pbition of the Israeli spouse’s right to family?
Or is the likelihood of the danger not on the lethelt justifies a blanket prohibition, and there
is a proportionate response that will be expregsedopting lesser security measures, which
will satisfy the existing level of probability wigilcausing a smaller reduction in the human
right?

Burden of proof

9. The burden of proof with regard to the existeof a likelihood of a security risk to a
degree that justifies a reduction of a human nights with the state (Movement for Quality
Government in Israel v. Knesset [51], at paras22Bnd 49 of the opinion of President
Barak; Barak, Constitutional Interpretation, attp7; United Mizrahi Bank Ltd v. Migdal
Cooperative Village [7], at pp. 428-429; the opmaf Justice |. Zamir in Tzemah v. Minister
of Defence [9], at pp. 268-269 {665-666}). The sthts the burden of proving that the need
to protect the public against a real security nekessitates a real violation of a human right,
and that the public need cannot be addressed wislioh a violation. It must persuade the
court that the probability of the security dangecurring is so high that it requires measures
to be taken that violate rights as set out in dggslation that causes the violation. Where the
probability of the danger is so high that it alm@siches a certain danger, even the most
exalted of constitutional human rights will giveya it. Where the probability that the risk
will be realized is low, it is possible that thdwa of security will not justify any violation of
the human right, or it is possible that it will jifig a lesser violation.

10. The ‘security need’ argument made by the $tateno magical power such that once
raised it must be accepted without inquiry and stigation. There were times in the past
when the state’s argument concerning a securityt n@s accepted on the face of it, without
any examination of its significance or weight. Thdsnes have passed, and for many years
now the arguments of the authorities concerningcarity need have been examined on their
merits by the courts in various contexts. Admityedls a rule, the court is cautious in
examining the security considerations of the autiesrand it does not intervene in them
lightly. Notwithstanding, where the implementatioina security policy involves a violation
of human rights, the court should examine the me@sieness of the considerations of the
authorities and the proportionality of the meastinas they wish to implement (Ajuri v. IDF
Commander in West Bank [1], at pp. 375-376; HCJ02QJ Livnat v. Chairman of
Constitution, Law and Justice Committee [153],.a8830). For the purposes of this
examination, the court is sometimes required t& ligrivileged material ex parte, and to
assess the strength of the security risk in acomelaith probability criteria concerning the
strength of the violation of the rights of the midual as opposed to this probability (see, for
example, with regard to administrative detentiatheos: ADA 8607/04 Fahima v. State of
Israel [154], at pp. 263-264; HCJ 2320/98 El-AmldDd+ Commander in Judaea and Samaria
[155], at pp. 350, 360-361; with regard to prevemta meeting of a detainee with his lawyer:
Marab v. IDF Commander in Judaea and Samaria{pp.a381-382 {212-215}; with regard
to protecting the home of the Minister of Defend€J 7862/04 Abu Dahar v. IDF
Commander in Judaea and Samaria [156], at par&lst;M8ith regard to assigning the
residence of residents of the territories: AjuriDE Commander in West Bank [1], at pp.
370, 372, 376 {102-103, 105-106, 110-111}; withaedjto restriction and supervision orders:
HCJ 6358/05 Vaanunu v. Home Front Commander [14inetimes, examining the
strength of the security consideration requiresremag specific material concerning the
person involved; sometimes, when the security palfche authorities concerns a whole



sector of the public, a general examination shbeldnade on the basis of figures that have
been presented, by means of criteria for an obggiiobability analysis. Such is the case
before us.

Examining the security consideration in a two-stageeess

11. An examination of the weight of the securitypsideration should be made in a two-
stage process. First, we must examine the degreredibility of the claim concerning
‘security needs.” We must ascertain whether tharggaconsiderations that have been raised
are not being used, in reality, as a cloak for oteenpletely different purposes which are
really the purposes that underlie the legislationtaining the violation of the right. Second,
assuming that we find that the security considenas credible, we must assess, on the basis
of the figures presented, what is the strengthefsecurity consideration from the viewpoint
of the extent of the probability that the risk urldi@g it will indeed be realized if the policy
involving the violation of the right is not implemied, or if it is not implemented in full. The
two-stage process for examining the security camaitbn is built, therefore, on two strata:
examining its credibility in the first stage, andamining its strength in the second stage.

12. This two-stage examination of the state’s agjunaoncerning security needs was
made by the court, when it was required to decjmmuhe constitutionality of the route of
the separation fence in Beit Sourik Village CounciGovernment of Israel [2] and Marabeh
v. Prime Minister of Israel [5] (paras. 62-65 oé fludgment). In Beit Sourik Village Council
v. Government of Israel [2] the credibility of teecurity consideration was examined in the
first stage in relation to the petitioners’ claihat the real reason for building the fence was
not security, as claimed by the state, but a palitieason, and its purpose was to annex areas
from the West Bank to Israeli territory on the vegstside of the green line. In this regard, the
court held that it was proved that the buildindghef fence was a result of security
considerations, not political ones (Beit Souriki&je Council v. Government of Israel [2], at
pp. 830-831 {286-288}; Marabeh v. Prime Ministerlafael [5], at para. 62). It was held that
the decision to build the fence did not arise psldical idea for the annexation of territory,
but it derived from military-security needs, andaasessential measure for protecting the state
and its citizens. In the second stage the cournaed the strength of the security-military
need to build the fence and the route chosen forrélation to the degree of the violation of
the rights of the local residents involved in reialy this need. Examining this strength of the
public interest involves an act of balancing in ethihe public need is balanced against the
violated right, and the court chooses a balancaigtghat does not attribute an absolute
value to either of the competing values, but baarietween them in accordance with their
relative weight and importance as derived frommstitutional outlook that aims for harmony
between the rights of the individual and the nesfdle public. A two-stage examination of
this kind should be made also in the case befare us

Credibility of the security consideration

13. The state bases the credibility of the seceotysideration on the general assessments
of the security establishment. According to th@pr@ach, ‘there is a security need to prevent,
at this time, the entry of residents of the teri#ts, as such, into Israel, since the entry of
residents of the territories into Israel and tliede movement within the State by virtue of the
receipt of Israeli documentation is likely to endan in a very real way, the safety and
security of citizens and residents of the Statatgp4 of the respondents’ closing arguments
of 16 December 2003); and from a general perspectwing a permit to stay, for the
purpose of becoming a resident of Israel, to alesdiof a state or a political entity that is
involved in an armed conflict with the State ofaskinvolves a security risk, since the loyalty
and allegiance of that person is likely to be t®dtate or political entity in conflict with
Israel.’ It was also argued that since the armedlict between Israel and the Palestinian
Authority changed at the end of September 200Gjlad%alestinian entities began to make
increasing use of Arab citizens of the State aidkr'and especially’ it is alleged ‘of persons
who were residents of the territories and receasthtus in Israel by virtue of the various



family reunification processes’ (para. 5 of thesahg arguments of the state of 16 December
2003). A synopsis of the state’s security argumentisat, as a rule, enemy nationals that
have a double loyalty constitute a security riskewlhey enter Israel; the residents of the
territories who have undergone a process of familyification are an example of this, and
their entry into Israel and their free movemenisirael are likely to aid the armed struggle of
the Palestinian side against the residents of thie $f Israel; as proof, of the Israeli citizens
and residents who aided the armed struggle of alesthians, most, according to the state,
are residents of the territories who received thigitus as a result of a process of family
reunification.

But there is a difficulty in reconciling the stateglaim that the main security risk comes
from Palestinian spouses who have become residésriziel as a result of family
reunifications with the statistical figures thag tstate itself presented. Since 1994,
approximately 130,000 residents of the territoraxeived one status or another in Israel
(statement of the Attorney-General Mr Mazuz andDirector of the Population Register at
the Ministry of the Interior at the meeting of timerior and Environmental Affairs
Committee of the Knesset on 14 July 2003 (minutestii)). Out of this number of residents,
we are told that 26 are undergoing investigatioa easpicion of involvement in terror
activity. This contrasts with 247 persons involwederror activities among Israeli Arabs.
Moreover, no figures were presented with reganossible persons involved in terror
activity among the thousands of Palestinian workérs are permitted to enter Israel every
day for the purpose of employment. These figurethémselves, are inconsistent with the
statement that the main security risk is presebyegsidents of the territories who received a
status in Israel within the framework of the reigafion of families. Notwithstanding, the
assumption that there is a security risk of onengjth or another from the entry of Palestinian
spouses to live in Israel certainly cannot be diraed it is proved also by the relatively
small number of persons being investigated forlwvement in terror activity among these
residents. But this figure against the backgrourtti® other figures casts light upon the
strength of the security risk.

14. In examining the credibility of the securitynsideration, we should also not ignore
the fact that at various times during the legigtafirocess of the law and its amendment, the
demographic issue was raised and debated againisatkground of the blanket prohibition
against the entry of Palestinian spouses fromdirédries into Israel. Admittedly, the state,
when presenting the law, pointed to the securitysimeration as a sole consideration.
Nonetheless, from the debates in the Knesset ibeaeen that the demographic issue
hovered over the legislative process the whole,tand was a major issue in the deliberations
of the Interior Affairs Committee of the Knessetlahe House. There were some members of
the Knesset from various parties who thought thatdemographic aspect was the main
justification for the legislative arrangement thats adopted. There were some, such as
Minister Gideon Ezra (Likud, the minister communicg between the government and the
Knesset at that time) and Chairman of the KnesabyRivlin (Likud) who warned against
family reunifications as a mechanism that was desigo implement de facto a right of
return (see the minutes of session no. 276 ofikteenth Knesset, on Wednesday, 20
Tammuz 5765 (27 July 2005), at p. 15; the meetfrtgeInterior Affairs Committee on 29
July 2003). Others, such as Knesset Member Zahal-®©& (Meretz-Yahad), Chaim Oron
(Meretz-Yahad), Nissim Zeev (Shas), Nissan Slonkaiiational Religious Party), Michael
Ratzon (Likud) and Ehud Yatom (Likud) expressly m@med the phenomenon that was
given the name of ‘the demographic danger’ in thieade, and they pointed to the purpose of
the law as if it was intended to put a stop to tfz@iager also. Against this danger, some of
them warned, the state should defend itself (seegedings of the Sixteenth Knesset of 23
May 20005, on pp. 3, 10-11; minutes no. 47 of teeting of the Interior Environmental
Affairs Committee of the Knesset of 28 June 200bp07). The Arab members of the
Knesset claimed throughout the legislative proaegthat the purpose of the law was to
further a demographic purpose. It is not superffutmupoint out that the fourth respondent,



which was joined as a party in this proceedingu$ed in its arguments on the demographic
aspect of the law that is under scrutiny.

The state, within the framework of its argumentas\wrepared to declare that even though
the security consideration is the only one undegdyhe law, even if the demographic
consideration was a basis for the policy that éeist enactment, it would still be a legitimate
consideration that befits the values of the Staterael as a Jewish and democratic state:

‘Even if the predominant purpose of the law was dgraphic — which is not
the case — this purpose would be consistent welvéiues of the State of Israel
as a Jewish and democratic state...’ (para. 169%otltsing arguments of the
state of 16 December 2003).

Since the state, according to its declarationngdidrely on the demographic consideration
as a basis for the legislation under scrutiny heeeare not required to place this
consideration under constitutional scrutiny. Nobwtanding, the demographic consideration
hovered in the background of the legislative preag#she law, and it is difficult to escape the
impression, despite the denial of the state inriggrd, that it had a presence of some weight
or other in the process of formulating the blankehibition against the entry of Palestinian
spouses from the territories into Israel within fteanework of family reunifications.

It can therefore be said that the security conatd®r, whose purpose is to prevent abuse
of the process of family reunification in ordefinarease terrorist activity inside Israel is, in
itself, a credible consideration, and it has asawsthe figures that were presented.
Notwithstanding, the possibility of the existendean additional motive in the background to
the legislation of the law, even if there is nothin this to reduce the credibility of the
security consideration, may reflect to some extenits weight and strength.

The strength of the security consideration

15. An examination of the strength of the secuwaygsideration should provide an answer
to the question whether there is a justificationtfe blanket prohibition against the entry of
Palestinians who are residents of the territorigs lisrael within the framework of family
reunifications. This question is examined not dnlgccordance with the general assessments
presented by the security establishment, but als@é¢ordance with the factual figures that
were presented, and the analysis of these witlctgeprobability criteria. | will say already
at this stage that in my opinion the figures as@néed by the state do not justify a blanket
prohibition against the entry of Palestinian speus® Israel within the framework of family
reunifications, which means a sweeping violatiothef human rights of Israeli citizens and
residents. The state has not succeeded in disolgaigg burden imposed on it to convince the
court that, in the circumstances of the case,ttleagth of the security risk justifies the
serious and sweeping violation of the right to fgmaused to those residents of Israel who
are prevented from being reunited with their spsu$ae following are the reasons for this
conclusion.

The number of persons among the Palestinian spas®are suspected of involvement
in hostile activity

16. In its closing arguments, the state arguesithattacks carried out with the aid of
residents of the territories... 45 Israelis wereekiland 124 were injured.” Accordingly, ‘23
of the residents of the territories, who receivestiadus in Israel as a result of family
reunifications, were involved in real aid for héstctivity against the security of the state’
(para. 17 of the closing arguments of the stats6dDecember 2003). Out of 148 suicide
attacks, in 25 cases residents of the territories received a status by virtue of family
reunifications were involved. In the state’s repty/ February 2006, the number of persons
being investigated for involvement in terror adivrom among the residents of the
territories who received a status by virtue of fgmeunifications was stated to be 26.
Similarly, with regard to 42 additional residentslee territories, their permit to stay in Israel
was not extended because of ‘intelligence inforomathat indicated their involvement in
terror activity or regular contact with terroris{para. 29 of the state’s response of 7 February



2006). Within the framework of those 26 persons #ina suspected of involvement, the state
presents details of the cases of six persons whibl$raeli identity cards and whose status
was obtained within the framework of family reucétions, that are suspected of carrying out
attacks or aiding attacks. These specific exangdasot disclose what was the nature of the
involvement of the six persons in the planning empetration of the attacks, and it is
impossible to learn from what is written whethezythvere attacks that were actually carried
out or foiled, and what happened to the six persdfith regard to the 20 other persons
suspected of involvement in terror activity thesaliso no information with regard to the
outcome of those investigations.

It is not superfluous to point out that since 18@proximately 130,000 residents of the
territories received one status or another in Iseawl, of all of these, 26 as aforesaid are
under investigation with regard to involvementemor activity. In view of the large number
of Palestinians from the territories who acquiresiaus in Israel since 1994, the number of
persons interrogated on a suspicion of some invedvet or other in aiding terror activity is
small, and moreover we do not have any clear inrdtion concerning the nature of the
collaboration of those involved in the terror aitjiv

Palestinian workers entering Israel

17. According to the policy of the government, mémyusands of Palestinian workers
enter Israel from the territories each day. Froenrtbtice of the state of 16 December 2003
(para. 180), it transpires that permits are giveapproximately 20,000 workers, but this
guota changes from time to time in view of the winstances. The state did not present us
with any figures on the question of whether amdregé workers persons were found to be
involved in terror activities. It does not requingich convincing to realize that in searching
for collaborators for terror activities, there s special difficulty in using such workers, who
enter Israel each day with a permit and returmeéatérritories in the evening. If, as the state
claims, the basis for effective aid to terror iesomeone being connected with the territories
on the one hand, and his access to Israel on liee, these two elements exist with regard to
many thousands of Palestinian workers who comsreel from the territories each day. We
have not found that the security risk involvedtia entry of Palestinian workers into Israel
each day has led the state to adopt a blanketlptiohi against the entry into Israel of the
workers, who satisfy economic and employment naedsich the state has an interest.

According to the state, one cannot compare the evenkith the spouses since the security
risk presented by these groups is completely differThe entry of workers into Israel is
conditional upon calm in the security situatiomcs in times of increased risk, a general
closure is imposed on the territories, and theygmérmits into Israel are suspended
automatically. Moreover, the various supervisioragwees that are imposed on the workers
from the territories allow the security forces tgate, in so far as possible, the ability of the
workers to become involved in terror activity. Tlaet that these workers do not stay the
night in Israel helps this supervisory mechanisargp180 of the closing arguments of the
state of 16 December 2003). By contrast, so itasned, Palestinian spouses who are
allowed to enter Israel acquire a status here &ydh®re on a permanent basis. This status
gives them a greater weight as potential collaloséor terror. This position is questionable
for several reasons.

First, in the absence of figures regarding the remalb persons involved in terror activity
among Palestinian workers, it is difficult to actap presented the premise that the risk from
the Palestinian spouses who acquired residencsyaellexceeds what is expected from the
Palestinian workers. The spouse who is involveiror can expect a significant loss not
only in the criminal sanctions to which he will sentenced but also in the potential loss of
his status in Israel and the ability to live witls family in Israel. The worker, by contrast,
risks criminal sanctions and the loss of his plaiceork and a permit to enter Israel in the
future. The risk of losing the status in Israel #melability to realize family life here without
doubt constitutes a deterrent for the spouse,tangossible that this can explain the



relatively small number, over the years, of persuspected of involvement in terror among
the Palestinians who have a status in Israel byeviof family reunifications.

Second, within the framework of the supervisory sueas introduced in order to contend
with the potential risk, it is possible to choog@@priate security measures and apply them
also to Palestinian spouses who will not only Hgextt to an individual check before they
enter Israel, but will also be subject to the suiséwn of the authorities when they are living
in Israel, in order to make them less accessikdieaaailable to the terrorist organizations.
Within the framework of the security measures #l& possible to include the cancellation
of permits to stay in Israel where there is suligtted information about a risk anticipated
from someone who received a permit to stay in Israeirtue of family reunifications.
Proportionate supervisory measures for the Palastspouses who wish to live in Israel
within the framework of family reunifications cae bmplemented in a similar manner to
those imposed on Palestinian workers, with the@prate changes. Between a blanket
prohibition of entry permits and giving a blankermit to enter Israel there is a middle
ground where it is possible to make stringent iitllial checks of those persons applying to
enter Israel before they do so, and to impose osetlvhose entry is permitted various
supervisory measures on a continuous basis in aendimat is commensurate with the
likelihood of the risk.

Persons involved in terror among Israeli citizens

18. We should also not ignore the figures preseyetie state, according to which 247
Israeli Arabs, citizens and residents, were foune involved in terror activity against the
Jewish residents of the state (para. 29 of the’stegsponse of 7 February 2006). Citizens of
Israel, both Jews and Arabs, enjoy the same huighatsrand liberties that are provided by
Israel’s constitutional system. The Arab populatbisrael is a faithful and peace-seeking
sector of the population, even if it contains aléménority that abuses its civil liberties and
becomes involved in the struggle of murderous teBecause of this small minority, it did
not occur to anyone to violate the civil rightstioé Arab population in Israel, even though
according to the figures the number of Arab Issilvolved in terror activity is nine times
greater in absolute terms that the involvementadéfinian spouses who acquired a status by
virtue of family reunifications. Just as it wouldtroccur to anyone to assume that the risk
anticipated from a small minority of local citizesisould result in a sweeping injury of the
complete population sector of Israeli Arabs, wherasidents and citizens of the state, so too
it is difficult to find a justification for a swedénq injury to parts of precisely the same
population, the residents and citizens of Israbkermvwe are speaking of family reunifications
with spouses from the territories. The individulagck that is intended to locate a potential
danger that is anticipated from someone, everdibés not remove the danger entirely, will
certainly reduce its probability to such a leveltth will deny a constitutional basis for a
sweeping injury to the human rights to family li#e ought to achieve a genuine and
balanced proportionality between the degree ofdéhmaining security danger after exercising
individual supervisory measures and the proteatidmuman rights involved in a selective
injury only, where a genuine risk potential is digered in some person or other.

The strength of the security consideration — casiols

19. The conclusion that follows from the aforedaithat the state has not discharged the
burden imposed on it to show that the sweepingtimh of the constitutional human right
satisfies the proportionality test of the limitatgoclause. The probability of the security risk
from the entry of Palestinians into Israel withie framework of family reunifications is not
of such a strength that it justifies the impositadrthe blanket prohibition by means of a law
that prevents family reunifications as a rule, afram a few exceptions. The blanket
prohibition is not commensurate with the strendtthe violated human right to family life
that is possessed by the Israeli spouse who siderd or citizen of Israel. From the figures
set out above, it is difficult to see a rationali@pin the approach of the state to the existing
security risk, which treats risk groups that havads in common differently. The state



accepts the existence of risks that exceed thdggpated from Palestinian spouses without
imposing blanket prohibitions, but at the same tim@poses an almost total denial of family
reunifications in a manner that is inconsistenhulite relativity of the risk expected from
them.

The focus of the law on the population of spousas fthe territories is inconsistent with
the policy of the state with regard to risk facttirat are not smaller, and are perhaps even
greater, than those presented by family reunificeti In other contexts, which give rise to
significant risks, the state refrains from a swagpiiolation. It seeks to spread the risk in as
intelligent and proportionate manner as possikiés | not the case with regard to persons
applying for family reunifications. This raises tbencern that the real purpose of the law is
not entirely identical with the alleged securitypose, and that the strength of the security
consideration is not as significant as allegedidmv of the aforesaid, the criteria of the law
are not consistent with the proper point of baldmetsveen the strength of the security interest
and the extent of the violation of the human ridgbavidov, Yovel, Saban and Reichman,
‘State or Family? The Citizenship and Entry intatd Law (Temporary Provision), 5763-
2003, 8 Mishpat uMimshal, vol. 2, 643 (2005), pt p71-672; J. Tussman & J. tenBroek,
‘The Equal Protection of the Laws,’ 37 Calif. L.\R&41 (1949), at pp. 344-353).

20. In the circumstances of this case, in the éguaf the balance required for examining
the element of proportionality in the limitationagse, the human right of the Israeli spouse
is on a higher level than the conflicting secunitierest. The strength of the security
consideration does not justify a blanket prohilmtad the right of the Israeli spouse to family
life in Israel. Proportionality justifies takingehvalue of security into account, but only to a
relative degree as implied by a consideration efdtnength of the risk and the strength of the
violated human right. Proportionality justifies g relative violation of this right, relative to
the existence of a concrete danger potential tiab&vdiscovered from an individual check,
from specific information collected with regardan individual and from imposing various
supervisory measures that will guarantee, in sadgvossible, the identification of the danger
in time.

Indeed, the proportionality tests lead to the valeeision that confronts the question, to
what extent may the government of a democratic ttpwmolate human rights in the name of
the national interest and national security; whenve cross the proper balancing point and
give a blanket protection to society, while imprdpeiolating the rights of the individual,
and when does the social interest become an absalite at the expense of the human right,
rather than maintaining the proper proportiondliggween them. The tests of proportionality
require a value balance in which the premise isribtievery contribution to the general level
of security justifies a sweeping violation of humaghts. Where a sweeping violation reflects
an improper proportion between the likelihood & security risk and the strength of the
violation of the right, a different, more ratioraaid just proportion is required. This
proportionality is built on a compromise betweea ¢gfeneral social value and the rights of the
individual that deserve protection.

The sweeping violation

21. We must beware of the lurking danger thathgiant in a sweeping violation of the
rights of persons who belong to a particular groypabelling them as a risk without
discrimination, and of the concern involved in gsihe security argument as a ground for a
blanket disqualification of a whole sector of thébfic. There are cases in history in which
this happened, and later constitutional thoughtgeized the mistake in this, a mistake that is
clear on the face of it. It is sufficient to memtione example of this from the well-known
case of Korematsu v. United States [185], in wiclited States residents and citizens of
Japanese origin, who lived in the United Statesevpéaced in detention camps in their own
country, during the Second World War, when the &thibtates was at war with Japan. There
were individuals in that population group who wsuspected of disloyalty to the state. In
consequence, a general sanction of being placgetemtion camps was imposed on a whole



sector of the public. These sweeping measures aygn®ved by a majority in the United
States Supreme Court. The minority thought otherwis
The justification for adopting these security measwas expressed in the majority
opinion of Justice Black in terms that are remiergdn their main aspects of the arguments
of the state before us:
‘We cannot reject as unfounded the judgment ofntilgary authorities
and of congress that there were disloyal memberthaif population,
whose number and strength could not be preciselg gaickly
ascertained... It was impossible to bring about améualiate segregation
of the disloyal from the loyal that we sustained talidity of the curfew
order as applying to the whole group. In the instesmse, temporary
exclusion of the entire group was rested by thatamy on the same
ground’ Korematsu v. United Stat¢s85], at p. 219).
And further on:

‘There was evidence of disloyalty on the part omso][citizens of
Japanese ancestry], the military authorities camei that the need for
action was great, and time was shokbfematsu v. United Stat¢$85],
at pp. 223-224).

The minority judges, led by Justice Murphy, diseasthe nature of the risk, as well as the
need for a rational and proportionate correlatietwieen the nature and scope of the risk and
the measures adopted to guard against it:

‘In adjudging the military action taken in light dhe then apparent
dangers, we must not erect too high or too metigilstandards; it is
necessary only that the action have some reasomaldéon to the
removal of the dangers of invasion, sabotage amibmsge.But the
exclusion, either temporary or permanently, ofg@lsons with Japanese
blood in their veins has no such reasonable refatidnd that relation is
lacking because the exclusion order necessarily tnmesy for its
reasonableness upon the assumption that all pergsbdapanese ancestry
may have a dangerous tendency to commit sabotatjespionage and to
aid our Japanese enemy in other wayra.reliable evidence is cited to
show that such individuals were generally disloyat. had otherwise by
their behavior furnished reasonable ground forrteeclusion as a group’
(Korematsu v. United Stat¢k85], at pp. 235-236).

Further on, the minority judges explained the retfrthe great danger inherent in
sweeping arrangements that involve whole sectotiseopublic indiscriminately:

‘... to infer that examples of individual disloyalprove group disloyalty
and justify discriminatory action against the entgroup is to deny that
under our system of law individual guilt is theesblasis for deprivation of
rights... is to adopt one of the cruelest of theoradies used by our
enemies to destroy the dignity of the individuatl &am encourage and open
the door to discriminatory actions against othenarity groups in the
passions of tomorrowKorematsu v. United Statgk85], at p. 240).

The ruling of the majority of justices of the UrdtStates Supreme Court in the case of
Korematsu v. United States [185] is considered byyrto be one of the darkest episodes in
the constitutional history of western countriese(der example, E.V. Rostow, ‘The Japanese
American Cases — A Disaster,” 54 Yale. L. J. 4838); L. Braber, ‘Comment: Korematsu’s
Ghost: A Post-September® Analysis of Race and National Security,” 47 Viliaa L. Rev.
451 (2002)).



The circumstances in that case are completelyrdiftfrom those in our case, but the
wind that blows in the background of the constanél approach that was applied there by the
majority opinion is not foreign to the argumentatttvere heard from the state in the case
before us. We must take care not to make similatakés. We must refrain from a sweeping
injury to a whole sector of the public that liveaa@ng us; it is entitled to constitutional
protection of its rights; we must protect our sé@gury means of individual scrutiny measures
even if this imposes on us an additional burded,emn if this means leaving certain
margins of a probability of risk. We will therebygpect not only our lives but also the values
by which we live (Saif v. Government Press Offi8é]| at p. 77 {198}).

Conclusion

22. No one will deny the seriousness of the segcsittiation in which we find ourselves,
and the supreme task imposed on the state to pth&etives of its citizens. At the same time,
just as we must confront the danger to life anéw@burselves against it, so too we must
protect ourselves against the danger of losingriggcén our values and in the protection of
human rights. We must beware the erosion of humggutsragainst the background of security
arguments by not maintaining the proper proporietween them. Without insisting on this
proportionality, the constitutional approach thadtpcts human rights may be eroded;
consequently, cracks may appear in the foundatibosr constitution; democratic patterns
of life in Israel may be prejudiced and the rectigniof human dignity and the right to
realize one’s identity may be undermined. We malst tare not to be carried away by
security arguments like blind persons in the dathkere doing so leads to a violation of a
human right. We must examine their credibility atréngth in accordance with reliable
figures, and assess it in accordance with the té$tgic, common sense and the rules of
probability.

In this case, | do not agree with the view thatsbeurity need should be adopted to the
degree and extent argued by the state. | see ificagh gap between the strength of the
security consideration as alleged by the statettadtrength of the violation of human rights
of the first order which is caused by the law. Hfiere | am most strongly of the opinion that
the security consideration should yield to the hamght. But even so, there is no basis for a
balance in absolute values, but in relative valtiegrefore, the change from a blanket
prohibition (apart from a few exceptions) agaihgt éntry of Palestinian spouses into Israel,
which is currently enshrined in the law, to a systd individual checks to locate an
individual potential danger reflects the propempaif balance. The relative strength of the
security consideration ought also to cast lightrenmeasures for individual checks that
should be put into operation for the purpose of/fgliag entry permits to persons applying to
be reunited with their Israeli spouses, and alsthersupervisory methods that should be
introduced with regard to Palestinian spouses whaoty is permitted, while they are living
in Israel. The relative strength of the securitpsideration should also cast light on the
relevant tests and criteria that should be madecagsity in these matters.

23. | agree with the president’s conclusion concgrthe voidance of the law, and the
details of the relief proposed by him.

Justice A. Grunis

1. I agree on the whole with the opinion of najleague Vice-President Emeritus M.
Cheshin. From this it is clear that my opinionii§edent from that of my colleague President
A. Barak. | will add certain emphases of my owrt ttarify the disagreements between my
opinion and that of my colleague the president.

2. My colleague the president defines very biotte constitutional right to family life
(as a part of human dignity). He includes withithi¢ right of the Israeli spouse to bring his
foreign spouse into Israel, even if he is a naliofan enemy state, in order that the couple
can have a family life in Israel. After finding tithe Citizenship and Entry into Israel Law



(Temporary Provision), 5763-2003 (hereafter — #we)lviolates the constitutional right, the
president goes on to examine whether the condibtbttze limitations clause are satisfied.
The position of my colleague President Barak ingresent case is consistent with his
approach in other cases, in which a question agse the scope of the constitutional right
(in general, with regard to the outlook of my catiele the president in this regard, see A.
Barak, Legal Interpretation, vol. 3, Constitutioha@kerpretation (1994), at pp. 369-390). This
is the case, for example, with regard to the sabpke right of property (s. 3 of the Basic
Law: Human Dignity and Liberty) and freedom frompinsonment (s. 5 of the Basic Law:
Human Dignity and Liberty). In the first case, fhresident apparently includes, within the
scope of the right of property, every property iag (United Mizrahi Bank Ltd v. Migdal
Cooperative Village [7], at p. 431); HCJ 5578/02ridav. Minister of Finance [158]). In the
second case, the approach of my colleague thedpredeads to the result that every new
criminal law that includes a penalty of imprisonmend every case where legislation makes
a penalty of imprisonment stricter, violates theibaight (Silgado v. State of Israel [107]).

By contrast, my colleague the vice-president emeulisputes the scope of application of the
constitutional right under discussion. In his opmithe right to family life does not include
the right of an Israeli citizen to family reunifit@n with the foreign spouse in Israel,
especially not at a time of war or armed conflidtwvthe country of the foreign spouse. The
very broad definition of the constitutional rightcording to the approach of my colleague
the president, leads to the conclusion that mansg i&ill be regarded as violating
constitutional rights and will therefore be reqdite satisfy constitutional scrutiny, i.e., the
conditions of the limitations clause. The outconayrhe a degradation of constitutional
rights. Moreover, a practical problem may ariséhwiégard to the ability of the courts to deal
on a daily basis with constitutional claims (Unitdi&zrahi Bank Ltd v. Migdal Cooperative
Village [7], at p. 332 (per President Shamgar), ainplp. 470-471 (per Justice |. Zamir); Israel
Investment Managers Association v. Minister of Rice[8], at p. 419 (per Justice D.
Dorner)). Even if we accept the broad approachytalleague the president in so far as the
right to family life is concerned, the argument nieyraised that in the present case this right
conflicts with another constitutional right, theght to life (s. 2 of the Basic Law: Human
Dignity and Liberty). Then the question arises vkeetthere is a justification for turning to a
scrutiny of the law in accordance with the condis@f the limitations clause, or whether the
conflict should be resolved without referring te timitations clause, and certainly without
referring to all of its constituent parts. The m@sge to a conflict between two constitutional
rights lies in what is sometimes referred to asagizontal balance.’ It is possible that within
the framework of examining this conflict or conti@tbn, it will be necessary to refer to the
proportionality tests. Of course, that scrutinylwicessarily lead to the restriction of one of
the conflicting rights on account of the otherahy event, for the purposes of the present
case | am prepared to assume, according to theagpof my colleague the president, that
the law violates the Israeli spouse’s constitutioitgnt to family life, because it does not
allow him to bring the Palestinian spouse who livethe territories into Israel.

3. My two colleagues, the president and the-president emeritus, find that the law
does not raise any problem with regard to the fimste conditions in the limitations clause,
namely the requirement that the violation shouldraele in a statute or in accordance with
statute by virtue of an express authorization thetbe requirement that the violating law
should befit the values of the State of Israel; #tredrequirement that the law is intended for a
proper purpose. They also agree that the law Eegtife first two subtests of the
proportionality test that are included in the liatibns clause. Thus, they find that there is a
rational connection between the prohibition againstPalestinian spouse entering Israel,
which is the measure adopted by the law, and tthecten of the security risk inherent in the
entry into Israel of the foreign spouse, whichhis purpose of the law. They also find that it is
not possible to achieve the purpose of the lawmdmpting a less harmful measure. The issue
in the concrete case before us is the blanket ppitaim in the law against the entry into Israel
of Palestinian spouses as opposed to an indivahek of the foreigners who marry Israelis.



An individual check of each person will not achiglie same level of security that will be
provided by a blanket prohibition.

4. The disagreement between my colleagues fecus¢he implementation of the third
subtest in the test of proportionality. Sometinies test is referred to as that of
proportionality in the narrow sense. This test exasithe correlation between the social
benefit of the law and the harm caused by the ttanaof the constitutional right. The
President dissects the case with a surgeon’s $catgeerhaps we should say with a laser
beam, and says that ‘the proper way of posing tlestipn is by means of the level of the
risks and the likelihood that they will occur, aheir effect on the life of society as a whole’
(para. 110 of his opinion). Further on, the tedhmconcrete case is presented in the
following words: ‘The question is what is the prbby that human life will be harmed if we
continue the individual check as compared withlitedihood that human life will be harmed
if we change over to a blanket prohibition, and tlkethis additional likelihood is
comparable to the certainty of the increase catiseby to the violation of the rights of
spouses who are citizens of the state (ibid.). drsver of my colleague the president is that
the additional security is not commensurate withdtditional violation of the right of
citizens of the state to family life. By contratste opinion of my colleague the vice-president
emeritus is that since we are dealing with thetrighife, it should be given greater weight in
relation to the constitutional violation. | disagr@ith my colleague the president in two
respects, both with regard to the presentatiohefjuestion as a question of probability and
in the implementation of the test.

5. There is no doubt that presenting the tepta@bortionality in the narrow sense as a
test of probability contributes to the developmeinthe law and our conception of the value
conflict underlying the test. The test that thesjtent presents is reminiscent of the well-
known test formulated by Judge Learned Hand wiglare to the tort of negligence (United
States v. Carroll Towing Co. [207]). According teetequation developed by Judge Hand,
negligence exists if the expectation of the danftgeamount the damage multiplied by the
likelihood of its occurrence) is greater than thetaequired to prevent the damage (the
aforesaid test was mentioned in CA 5604/94 Hem@&tate of Israel [159], by President A.
Barak, at pp. 510-511, and also by Justice E. Riwho pointed to its application in the
constitutional context as well, at pp. 517-521§ abkso A. Porat, ‘Negligence and Interests,’
24 Tel-Aviv University Law Review (lyyunei Mishpa2001) 275). The presentation of the
question that requires a decision as a kind of em#tical equation has a great deal of
sophistication and it advances the legal analy$is.use of imagery, such as ‘equation,’
‘balance,’ ‘weight,’ etc., is common in legal writj. Metaphors help us understand better
when we are dealing with abstract concepts. Buideatot forget that we are dealing with law,
and not mathematics. In any case, in the matterbefs it is my opinion that no question of
probability arises with regard to injury to humée.I The figures that were presented to us
show that twenty-six Palestinian spouses who eatisrael lawfully by virtue of the family
reunification process were involved in terror dt&adn those attacks, dozens of people were
killed and many others were injured. It should beed that those twenty-six received a
permit to enter Israel notwithstanding the securitgck that they underwent. This means that
we have before us proof that the individual segutiteck does not guarantee that it is
possible to distinguish fully between those persehs constitute a security risk and others
whose entry into Israel does not constitute a Mkthe basis of these figures, | believe that it
can be said that there is a certainty that theyerfitthousands of additional spouses will lead
to harm to human life, even if a security checkagied out with regard to each individual.
Of course, there is no way of saying what will be scope of the harm, and with regard to
this question of scope we are not dealing with abdliiy but with a mere guess. The equation
is not made up, therefore, of a probability on site and a certainty on the other, but of two
certainties: harm to human life as opposed to harfamily life. It is possible to summarize
the approach of my colleague President A. Barak thi¢ expression ‘Where a certainty
conflicts with a possibility, the certainty prewailBy contrast, according to my approach the



situation is one of two certainties, and theretodifferent response is required. We should
admit that presenting the dilemma in such stank$aes somewhat misleading. There are
various situations in which the value of human @ifmflicts with other values and interests,
and notwithstanding this a decision is made, sanetirationally and sometimes intuitively,
to prefer the other value or interest. Thus, faregle, there is no argument that a blanket
prohibition against travelling by motorized vehilen the roads and a return to the days of
carriages will significantly reduce the number efgons killed and injured in road accidents.
Nonetheless, it can be assumed that a propodabteftect will not be adopted in a modern
society.

6. Evenif | accept the approach of my colleatipeepresident according to which the
equation has a probability component on one sidanhot agree with the outcome that he has
reached. According to the president, the additisealrity obtained from the blanket
prohibition of the entry of spouses, as comparet thie degree of security obtained from an
individual check, is not commensurate with the tiddal damage to the Israeli spouses as a
result of the violation of their right to familyfé (para. 112 of his opinion). Even if | use
exactly the same test used by the president, mglesion is that the additional security
obtained from the blanket prohibition justifies gmditional violation of family life. In this
context it should be noted that disagreements isrptiint are an example of the situation in
which different judges make use of the same vddradula as a legal test but arrive at
different results. The difference in the resultides, inter alia, from the different relative
weight given to the conflicting values and from thiferent quantification of the figures. In
mathematical terms, even if we agree upon all #r&ables of the equation, it is clear that
there is no consensus on the ‘numerical values$’sthauld be attributed to those variables.
And in addition to all this, we should mention fir@blematic nature of relying on
probability, namely, estimating the likelihood bktoccurrence of uncertain events (in this
context, see, inter alia, D. Kahneman et al., Rality, Fairness, Happiness — A Selection of
Articles, M. Bar-Hillel, ed., 2005, especially ihapter 2).

7. Dealing with concepts such as probabilitkglihoods and estimates necessarily raises
the question of what is the constitutional mardiapreciation when scrutinizing the law. It
would appear that anyone who is familiar with tiigrgin will admit that it is not static with
fixed limits. These limits are affected by varidastors, including the subject-matter of the
law and the degree of expertise of the court irfigdd (cf. HCJ 2533/97 Movement for
Quality Government in Israel v. Government of 1${aé0], at pp. 57-58). Thus, for example,
with regard to economic issues we can say thaethslature and the executive have a
relatively large margin of appreciation, inter ddiecause we are concerned with decisions
that involve an element of uncertainty and profasai considerations that are outside the
expertise of the court (United Mizrahi Bank LtdWigdal Cooperative Village [7], at p. 575
(per Justice Goldberg); Israel Investment Managesociation v. Minister of Finance [8], at
pp. 388-389; Menahem v. Minister of Transport [Hk]p. 263). The same is true with regard
to a security assessment that is dependent on faetoys and variables (Gaza Coast Local
Council v. Knesset [6], at pp. 572-576). An addidbfactor that should be taken into account
and that may affect the constitutional margin gfragiation is the fear of judicial error. | will
now consider this issue.

8. My colleague the president is of the opirtivett ‘a mistake by the judiciary in a time
of emergency is more serious than a mistake detjislature and the executive in a time of
emergency. The reason for this is that the mistdkiee judiciary will accompany democracy
even when the threat of terror has passed, anidl ieinain in the case law of the court as
magnet for the development of new and problematings. This is not the case with
mistakes by the other powers. These will be casdelhd usually no-one will remember
them’ (para. 21 of his opinion). This implies tlaadetermination that the law is valid and
should not be removed from the statute book woeld Imistake whose consequences will
accompany the state in the future, possibly evear tfe period of war and terror ends. But
we must consider the fear of judicial error fronttbsides, i.e., not merely from the viewpoint



of an error that concerns a determination thataheas constitutional, but also from the
viewpoint of an error that concerns the oppositemeination — that the law does not satisfy
the constitutional test. Indeed, if the petitiom$doe us are denied and it is held that the law
remains valid, there will be a violation of thehigo family life of an unknown number of
Israeli citizens. On the other hand, if the petiti@re granted and it is held that the law is not
valid, there will be a violation of the right tddiand physical and emotional integrity of an
unknown number of persons. Since we are dealing wiknowns on both sides of the
equation, there is no alternative to taking intcocamt the possibility of error. In my opinion,
greater weight should be attributed to a fear miresn the side of the equation containing the
right to life. In the words of Dr G. Davidov:

‘When the harm that would be generated by a judiomstake is
especially severe, courts should raise the baréstoiking the legislation
down’ (G. Davidov, ‘The Paradox of Judicial Defeteri 12 Nat'l J.
Const. L.133 (2001), at p. 161; see altwin Toy Ltd. v. Quebec
(Attorney General)217]).

9. Inthe present case, not only is there adéarror that may cause serious harm, but
the error is close to being irreversible. Accordioghe figures provided by the state, over the
years thousands of applications for family reualfions were approved in cases where the
foreign spouse was a resident of the Palestiniahdkity. It follows that until now many
thousands of residents of the Palestinian Authdidtye come to live in Israel lawfully. If it is
held that that law is void, it can be expected thahy additional thousands will become, at
the end of the process, citizens or permanentaetsdn Israel. Let us imagine that in several
years it becomes clear that the court’s declardhiahthe law is void was an error that caused
serious harm. By this | mean that it will be fouhdt the number of foreign spouses who
were involved in terror activity is higher than whsught at the time of making the judicial
decision. If, heaven forbid, this happens, it Wil very difficult to turn the clock back. In
other words, even if according to the approach ytuoileague the president there will be a
justification at that time for a blanket prohibitiat appears that it will be possible to apply it
prospectively, whereas applying it to those persams have already entered Israel lawfully
will be very difficult, if not impossible. Accordmto my outlook, since the mistake may
cause serious harm and certainly because of tla¢ djféculty in remedying it, such that it is
almost irreversible, the law must be left to stand.

10. Even if the current relationship with the Pafean Authority is not defined as a war,
but as a quasi-war (in the language of my colleagoe-President Emeritus M. Cheshin) or
perhaps as an armed conflict between a state palitiaal entity, it is not possible to ignore
the security dangers that are inherent in the aifttigousands of enemy nationals into Israel.
We are not speaking of entering Israel for the psepof employment, which is by nature
temporary, and in any case this can be preventaddordance with the circumstances. The
entry of thousands of spouses into Israel, whemptinpose is to take up residence in Israel
and to receive, at the end of the process, citiipra permanent residency, requires special
consideration, in view of the background of theusigg position. Who was endowed with
such an impressive prophetic ability that he fongsa the time of the first intifada, which
was an intifada of stones, that we would reacima ivhen Palestinian suicide bombers
would explode themselves in the streets of oues€?iWho imagined, not so long ago, that the
Hamas movement would come to power in the electioaistook place in the Palestinian
Authority? These two examples, and it is possiblgite many more, indicate the need for
great caution and restraint when scrutinizing legjisn that is intended to deal with an acute
problem, at a time of an armed conflict of the kihdt is taking place between Israel and the
Palestinian Authority. My colleague the presidess hepeatedly said that ‘human rights are
not a recipe for national suicide’ (for examplejiNan v. Chairman of Elections Committee
for Eleventh Knesset [87], at p. 310 {161}, CrimA%5/96 Kahane v. State of Israel [161], at
p. 580; LCA 6709/98 Attorney-General v. Moledet-B&sTzomet List for Elections to



Upper Nazareth Local Authority [162], at pp. 36Qt36ee also Kennedy v. Mendoza-
Martinez [208], at pp. 160-161, which is mentiome¢tHCJ 448/85 Dahar v. Minister of
Interior [163], at p. 716). In my opinion, that tetiaent is appropriate in this case.

11. The opinion of my colleague the president adsuas usual, in citations from all parts
of the world and is full of references to many K&rs and scholars. Notwithstanding, my
colleague the president does not point to everegample of a country that has allowed the
entry of thousands of enemy nationals into itdttawr for any purpose at a time of war or at a
time of an armed struggle. Certainly there is naneple of a court that ordered a state to
allow the entry of thousands of enemy nationalg it territory. | shall conclude by citing
the remarks of Lord Hoffmann (which were admittestyd with regard to an administrative
decision and not with regard to the disqualificataf a law, but which are apt in our case):

‘... In matters of national security, the cost oflie¢ can be high. This
seems to me to underline the need for the judamal of government to
respect the decisions of ministers of the Crownhenquestion of whether
support for terrorist activities in a foreign cogntonstitutes a threat to
national security. It is not only that the execatitas access to special
information and expertise in these matters. Itls® @ahat such decisions,
with serious potential results for the communitgguire a legitimacy
which can be conferred only by entrusting themeospns responsible to
the community through the democratic process.dfople are to accept
the consequences of such decisions, they must de bapersons whom
the people have elected and whom they can rem@&e£rétary of State
for the Home Department v. Rehn{228]).

These words of warning ought themselves to be adopith caution, in case the line is
crossed in such a way that the court shrugs oftdimstitutional role that is placed on its
shoulders. Giving excessive weight to security eoms may, indeed, result in a
disproportionate violation of human rights. We dealing with matters that cannot be
measured accurately. In the final analysis, thestime is one of taking risks. The decision in
this case is very difficult, because it is not ploiesto reconcile the basic values in the
concrete case. But since we are called upon to malexision, we cannot avoid doing so. In
my opinion, the risks that will result from disqifihg the law require the court to refrain
from declaring it void even if the alternative isialation of a human right.

12. It is therefore my opinion that the petitiohesld be denied.

Justice M. Naor

In my opinion, like that of Vice-President Emeritds Cheshin, the petitions should be
denied.

Preliminary remarks

1. Inrecent years, terror has not only beerekutusive or almost exclusive possession
of Israel. The beginning of the current century besn characterized by a terror barrage of
great strength at various focal points in the wad@d occasions, terror has hit democratic
countries without prior warning. The events of @emter 11 in the United States will not be
forgotten quickly. Many countries have taken actmsapted themselves to the new reality
that was forced upon them, and within this framéwaranges have also been made to
legislation. Let us mention, without being exhatestseveral examples from around the
world: in the United States, the Patriot Act of 206r, in its full name, the Uniting and
Strengthening America by Providing Appropriate BoRlkequired To Intercept and Obstruct
Terrorism (USA PATRIOT) Act of 2001; in the Unit&dngdom, the Anti-terrorism, Crime
and Security Act, 2001; in Australia, the Secutiggislation Amendment (Terrorism) Act,
2002; and in Canada, the Anti-terrorism Act, 2001.



2. Following the events of September 11, theud# of the United States to terror and
the war on terror changed radically. As a resuétnyncountries have been affected. There are
some who believe that terror has led those cowrntinidegislation that is a result of hysteria’
(E. Gross, The Struggle of Democracy against Terrdregal and Moral Aspects (2004), at
p. 679). But, as my colleague the president stithel did not need the events of September
11, 2001, in order to formulate its position wiggard to terror. We had terror on September
10, 2001, and on many previous occasions, and diéehneor on September 12, 2001, and
many other occasions since’ (ibid., ‘IntroductionAharon Barak,’ at p. 25). The Citizenship
and Entry into Israel Law (Temporary Provision)6372003 (hereafter — the law) — whose
constitutionality we are now scrutinizing — is atpaf a series of measures that Israel has
adopted to protect the lives of its residents, whamstitutionality it has scrutinized and is
scrutinizing in this court. We have not said, ndt we, whether the legislation that we
mentioned would pass the tests of constitutionaitsy. Legislation that imposes restrictions
in relation to the previous position, such as tlae @n terror legislation, is legislation that is
by its very nature ‘ripe’ for judicial review of é¢hconstitutionality of the law. A good example
of this can be found in the judgment of the Houskeaods in A v. Secretary of State for the
Home Department [229], in which the violation oéttight to liberty did not pass
constitutional scrutiny. Indeed, constitutionalutory in Israel is exercised equally in times of
peace and in times of war. We must be aware, ati@rof the fact that sometimes, because
of the pressure of the times, the response to m&rnmr may be exaggerated. This was
discussed by Lord Hoffmann (ibid. [229], at pp.,88here he said that with the benefit of
hindsight, measures that were adopted in the tinapoleon and in the two world wars
were found to have been cruelly and unnecessatilycesed.

3. All of us, both those who wish to declare e void and those who (like me) oppose
this, are aware of the warnings provided for uilsyory. It was not for nothing that my
colleague Justice Beinisch said that the decisidhe petitions before us are some of the
hardest decisions that have been placed beforeresént years. We are making this decision
with some unease. Indeed, the armed conflict ptesggnificant challenges especially to the
continuing protection of human and civil rightsarsociety that regards itself under threat and
in real danger. The judicial scrutiny that we ei®@avith regard to the constitutionality of the
law in our case, in the middle of an armed conBietween the State of Israel and the terror
organizations originating in the areas of the Ralies Authority, is the same judicial
scrutiny that this court exercises with regardh ¢onstitutionality of laws in times of calm
and normality. As my colleague the president siyageli constitutional law has a consistent
approach to human rights in times of relative gared in times of increased combat (for a
similar position in the constitutional law of thenited States, see and cf. Ex parte Milligan
[209], at p. 120). At all times we remember thhefte is no security without law. The rule of
law is a component of national security’ (HCJ 4B8&&rzilai v. Government of Israel [164],
at p. 622 {104}). At the same time, we remembet thaonstitution is not a prescription for
suicide’ (Neiman v. Chairman of Elections CommitteeEleventh Knesset [87], at p. 311
{162}). The rules of constitutional scrutiny aretraisolute rules. Different judges are likely
to reach different conclusions. The case befor@mng other cases) prove that. My position is,
as aforesaid, that there is no basis for declahiadaw void. | will now clarify my position.

(1) Constitutional scrutiny — first stage: does @igzenship and Entry into Israel Law
violate a constitutional right

(a) The right to family life

4. The key question in dispute here is whethersraeli spouse has a constitutional
right, as a part of human dignity, to realize fantifle with a foreign spouse in Israel? On this
guestion our opinions differ. In my opinion, thealsli spouse does not have a constitutional
right, as a part of human dignity, to realize fantifie with the foreign spouse particularly in
Israel. We are concerned with the interpretatiat ghould be given to human dignity as a
constitutional right. Even according to my apprqdhbk right to family life is a constitutional
right derived from the constitutional right to humgignity. But it does not include the



additional derived right — namely the right to realfamily life particularly in Israel. The
right to family life is not an independent and esg® right in the Basic Law: Human Dignity
and Liberty, and the additional derived right asre$aid does not have a close objective
connection to human dignity. The interpretationhoiman dignity’ should not be stretched
beyond endurance. In my opinion, it is not possibldetermine that there is international
recognition of a right of the citizen or the resitle- as a constitutional right — to bring his
foreign spouse to his country. From comparativedash a recognition of a constitutional
right cannot be deduced.

5. My colleague the president in practice repiets art. 8 of the European Convention
for the Protection of Human Rights and Fundamdataédoms, in accordance with the
interpretation that seems to him appropriate. Inopiypion, there is great importance to the
guestion whether European countries de facto reardght to family reunification in the
country of the European spouse as a constitutidgial The answer to this question is, in my
opinion, no. Thus, for example, the European ColuHuman Rights held that art. 8 of the
Convention had not been breached in a case wheappdication of a Dutch citizen (born in
Morocco) to receive a permit for his son who wasbo Morocco was refused, and it was
held that the state should not be held to havenargéduty to allow ‘family reunifications’ as
aforesaid:

‘Where immigration is concerned, Article 8... canrm® considered to
impose on a State a general obligation to respestigrants’ choice of
the country of their matrimonial residence andutharise family reunion
in its territory’ (Ahmut v. The Netherland®36], at para. 67).

In another case, the European Court of Human Rajhtaissed how a state should not
have a duty imposed upon it to allow ‘family reurdtions’ in its territory:

‘As a matter of well-established international lamd subject to its treaty
obligations, a State has the right to control th&yeof non-nationals into
its territory ... Moreover, where immigration is cenced, Article 8...
cannot be considered to impose on a State a gestdightion to respect
the choice by married couples of the country ofirtheatrimonial
residence and to authorise family reunion in itsrity’ (Gul v.
Switzerland237], at para. 38).

In that case, the European Court of Human Rigtssudised the difficulty of defining what
are the duties imposed on the state within thedrmonk of art. 8 of the Convention and the
right to family life, and it also discussed the ai¢e find a balance within the framework of
the article between the interest of the individuad the interest of the community, while
holding that the state should be given a ‘margiaggreciation:’

‘The Court reiterates that the essential objecAdicle 8 (art. 8) is to

protect the individual against arbitrary action tne public authorities.
There may in addition be positive obligations immr in effective

“respect” for family life. However, the boundariégtween the State’s
positive and negative obligations under this priovigart. 8) do not lend
themselves to precise definition. The applicableingiples are,

nonetheless, similar. In both contexts regard nhesthad to the fair
balance that has to be struck between the compéatiegests of the
individual and of the community as a whole; andbwth contexts the
State enjoys a certain margin of appreciatidnd( [237]).

In practice, already in Abdulaziz Cabales and Badledi v. U.K. [235], which was
discussed by my colleague the vice-president, tireffean Court of Human Rights held that
art. 8 of the Convention does not oblige a statdlta the foreign spouse into its territory:

‘The duty imposed by Article 8 (art. 8) cannot lmmsidered as extending
to a general obligation on the part of a Contract8tate to respect the



choice by married couples of the country of theatmmonial residence
and to accept the non-national spouses for settienmethat country’
(Abdulaziz, Cabales and Balkandali v. United Kingd@sb], at p. 28).

In the United States also the desire to bring enftineign spouse does not have
constitutional protection and it is not capableampelling the state to allow family
reunifications (‘... Americans have no constitutioright to compel the admission of their
families’ (Fiallo v. Bell [190], at p. 807)). Whi# more, the court in the United States does
not intervene anyway in legislation concerning igration, as it said in that case:

‘At the outset, it is important to underscore thaited scope of judicial
inquiry into immigration legislation. “This Court a8 repeatedly
emphasized that over no conceivable subject idadislative power of
Congress more complete than it is over” the admissif aliens’ (bid.
[190], at p. 792).

As Rubinstein and Orgad have said: ‘There is naesgand concrete right in
international law that creates a positive obligafior the state to allow immigration into its
territory for the purposes of marriage, even inegnof peace’ (A. Rubinstein and L. Orgad,
‘Human Rights, Security of the State and the JeMajority: the Case of Immigration for
the Purposes of Marriage,” 48 HaPraklit 315 (20@6)p. 340). Rubinstein and Orgad discuss
in their article the work of Arturo John, which wdevoted to a survey of this issue in
international and European law. They pointed oat tine author give examples of how any
international document that prima facie grants plaissibility immediately qualifies it or
provides conditions and restrictions that emptf itontent. It is the prerogative of states and
within the framework of their sovereignty. It is meal and humanitarian aspiration more
than a legal duty’ (ibid., at p. 340, note 107)tWfiegard to the European directive of 2004,
which is mentioned in the opinion of the presidérig stated that it admittedly increased the
possibility of immigrating to the European Uniom fbe purposes of marriage, but at the
same time it allowed ‘broad discretion for statedétermine conditions and restrictions
around this possibility’ (ibid., at p. 332). Rubiem and Orgad also say that ‘the European
Court of Human Rights has given its backing overytbars to the right of states to restrict
immigration as a result of marriage; its case lafkects an approach according to which
sovereign states may manage their immigration pati@ccordance with their discretion and
by determining various restrictions and conditiofiisid., at p. 338). And all of this is even in
the absence of an armed conflict or national desputhe background.

In my opinion, there has been no broad recognitigdhe countries of the democratic
world to the effect that the citizen or residens haight to bring to his place of residence the
other spouse. It is possible that this amountsitaspiration that may be realized in the
future.

6. In Israel too, the scope of the right toimafamily life particularly in Israel, in so far
as such a right is recognized, involves a questidhe scope of the duty imposed on the state
(cf. with regard to the ‘right to social insuraneeid the ‘right to health insurance,’ the
remarks of my colleague the president in HCJ 49RMasicians for Human Rights v.

Minister of Finance [165]). In our case, my collaadhe president holds that the state has a
duty to allow the foreign spouse to enter andilivisrael together with his Israeli spouse. My
opinion, like that of the vice-president, is thia proper interpretation of human dignity
imposes a more limited duty on the state. | wilvrtarn to this issue.

7. When an Israeli citizen wants to marry aifpmenational and to establish a family unit
in Israel the question of immigration necessanlges, and this includes the question of
immigration by virtue of the right to family lifé&Vhen the spouses do not live in the same
country, the question of the scope of the rigtatuaily life and questions from the sphere of
immigration law are questions that cannot be seépdifaom one another. My colleague the
president wrote in the context of immigration ldwat ‘the Minister of the Interior is the
“doorkeeper” of the state’ (HCJ 8093/03 ArtmeyeMmistry of Interior [166]), and that ‘the



state has broad discretion to prevent foreigners gettling in Israel’ (Dimitrov v. Minister
of Interior [113], at p. 293).

8. The interpretation proposed by my colleadngepresident with regard to the scope of
the right to family, an interpretation that recaggs a constitutional right to realize family
right in Israel, has far-reaching consequences.ifileepretation will necessarily limit the
power of the Minister of the Interior to be a ‘dkeeper.” How can the Minister of the
Interior be a doorkeeper if the ‘keys to the howsge’in the possession of every citizen?

Indeed, my colleague the president examines ting, @ad correctly so, from the
viewpoint of the Israeli citizen and not from thewpoint of the foreigner. But the scope of
the right as determined by my colleague the prasjgecording to which there exists a right,
and a corresponding duty of the state, to allowseaeli to bring his foreign spouse to Israel
creates a ‘collision zone’ between the right toifgrife (according to the president) and the
right of the state to determine who will entenihich is based on a host of cases, as
mentioned by my colleague the vice-president impa® of his opinion). Indeed, ‘the right of
states to determine selective and restrictive ¢mmdi for immigration is regarded as a part of
its sovereignty’ (Rubinstein & Orgad, ‘Human Righ&ecurity of the State and the Jewish
Majority: the Case of Immigration for the Purposéd/arriage,” supra, at p. 330), and it has
been held that ‘a person who wishes to enter arsigrestate must overcome one barrier: the
absolute discretion of the immigration authoriilregach place to approve or not to approve
his entry and to determine the length of his stethe state’ (Pesaro (Goldstein) v. Minister of
Interior [130], at p. 678).

9. Thus we see, from the determination of tlepef the right by the president, that in
the ‘collision zone’ the right to realize familydiin Israel necessarily prevails, de facto, over
the sovereignty of the state. In my opinion, we tmeBain from this collision. If we do not
‘stretch’ the interpretation of ‘human dignity’ aforesaid, and derive from it the scope of the
constitutional right to family life, we will indeelde able to avoid this collision. ‘Human
dignity as a constitutional right was not intendeanake the other constitutional rights
redundant. Not every human right, which is recoggiin constitutions concerning human
rights, is included in human dignity... We shouldra@i from extending human dignity in
such a way that it will reflect Utopia or it will ke specific human rights redundant’ (A.
Barak, ‘Human Dignity as a Constitutional Right,'S&lection of Articles (2000) 417, at p.
437). In a similar vein Justice Zamir said:

‘In case-law since the enactment of the Basic Laumah Dignity and
Liberty, variousobiter dictacan be found that see many aspects in the
Basic Law. This is particularly so with regard teetright to dignity. The
same is true of legal literature. Some see in hudigmity the principle of
equality, some see in it the freedom of speech,smmde see in it other
basic rights that are not mentioned in the Basiw.L%0omeone compiling
these statements could receive the impression hbatan dignity is,
seemingly, the whole law in a nutshell, and th& possible to apply to it
the saying of the rabbisStudy it from every aspect, for everything is in
it”’" (Israel Women’s Network v. Government of Isrfg8], at p. 536
{468}; emphases supplied).

10. It should be noted that this scrutiny, whidtave considered above, considers the
guestion whether there is in Israel a constitufitianan right to bring the foreign spouse to
Israel, irrespective of security considerationshef existence of an armed conflict with the
country of the foreign national. But it is obvidtmt even when the state has no duty to allow
family unifications, it may adopt a policy that@lls it. This is how we have acted in Israel,
as described in Stamka v. Minister of Interior [24bwever, the question is not how various
states act de facto. The question is whether #ie bas a duty.

(b) The right to equality



11. The key question in this context is whetherriplat of the Arab-Israeli spouse to
equality has been violated?

The right to equality, in several aspects therisdd, constitutional right that is included in
human dignity (Movement for Quality Government$ndel v. Knesset [51]). It can be said
that in our case the right to equality is violapgnina facie; a Jewish citizen Moses is allowed
to bring to Israel his wife who, for example, iRamanian national (who is not Jewish and
has no independent right to immigrate to Israelibyie of the Law of Return), whereas an
Arab citizen Musa is not allowed to bring to Isrhid wife who is a resident of the territories
under the age of 25. The result is, prima faciat Moses and Musa are treated differently,
and Musa is discriminated against. Notwithstandiiiggwwas Musa who married the
Romanian national and Moses who married the resmfdhe territories, the positions would
be reversed, and Moses would be the one discriedregainst. To this my colleague the
president responds that in general and subjecietlifjible) exceptions it is Arab citizens
who marry women from the territories (and Arab waonséizens who marry men from the
territories), whereas Jewish citizens do not mexwynen from the territories. Therefore,
according to the end result, there is prima fageranination between Moses and Musa and
a violation of the right to equality. The end resadptivates the attention, but in my opinion
there is in the final analysis no discriminatioecluse of the existence of a relevant
difference. A distinction based on relevant reastoes not violate human dignity, since such
a distinction does not, in itself, constitute distgnation. In this matter | accept the reasoning
of my colleague the vice-president. In my opinioa the distinction on which the law is
based is the security risk to citizens and resglehthe state in giving a status in Israel to the
foreign spouse who is a resident of the territoféssapposed to the foreign spouse who is not
a resident of the territories), because of the drommflict between Israel and the Palestinian
Authority, and this distinction is a relevant digtiion. This was also discussed by Rubinstein
and Orgad, who pointed out that in the circumstamedore us ‘... the usual rule that is
accepted worldwide according to which a state nrahipit the entry of nationals of an
enemy state into its territory’ applies. Similariyis said there that:

‘Clearly in practice not every citizen of an enestigte wishes to harm the state
that he wants to enter, but it is accepted thatitimens of an enemy state,
because of their connections with their statey tthefy of loyalty to it and their
dependence on its government, and well as thogenffamilies, constitute a
risk group that no state is liable to allow int® térritory at a time of an active
armed conflict between the two states. Seriousipitadns and restrictions —
including a prohibition against marriage migratard family reunifications —
are imposed on the entry of nationals of unfrierwlyintries even in the absence
of war or combat... Admittedly, the Palestinian Auihois not a state... But it
should be regarded, at least, as a “quasi-stataéim of its ability to harm the
security of Israel and the lives of its residenmisadarge scale... When a “state
on the way” begins an armed conflict, while it @"the way” to independence
and in the middle of negotiations concerning italglsshment, with another
state, it is treated, for this purpose, as an erstatg; its nationals, for this
purpose, are treated as the nationals of an enextey €bid., at pp. 317-318;
emphases supplied).

12. The distinction is therefore a relevant digtort, and therefore the right to equality has
not been violated. Likewise, we are not concerasdilleged, with discrimination on the
basis of origin or race. We are dealing with avate difference against a background of
foreign nationality, within the framework of thegggle against terror (cf. Macabenta v.
Minister for Immigration and Multicultural Affairf214]). The law does not apply to an
ethnic-national group but to the residents of #ratbries, from which hostile acts are being
waged against Israel (Rubinstein & Orgad, ibidp@at323-324). It should be noted that the
law does not prevent Arabs who are Israeli citiZems having ‘family reunifications’ with



persons who are not residents of the territoriasPAHeymann and J. Kayyem say in their
book, Protecting Liberty in an Age of Terror (2005)

‘A distinction based on nationality also has soratonal justification in
termsof combating terrorism. It is not unreasonabledsuane, that, with
the possession of a passport from a certain cautiteypassport holder
has a loyalty to that particular country. If suchstate is a terrorist-
supporting state, or at least tolerant of terroreagainst the United States,
then people holding its passport are more likelpeasupporting terrorist
groups’ (at p. 102).

And they go on to say:
‘In light of the danger of emigration for terroripurposes, we would
allow consideration of the original nationality whethe newly adopted
nation is less than vigorous in opposing terrorigab’p. 103).

13. Beyond what is required in this matter, it dddae noted that a violation of a
constitutional right to family life in Israel (agsing that this exists) is not the same as a
violation of a constitutional right to equality.tliere is a constitutional right to family life in
Israel, it can only be violated in accordance i limitations clause. If, by contrast, the
constitutional right to equality is violated, itfp@ssible to remove the violation by comparing
the status of the two groups: the group that indpdiscriminated against as compared with
the comparative group (HCJ 4906/98 Free Peoplee§oiar Freedom of Religion,
Conscience, Education and Culture v. Ministry olisiag [167], at pp. 520-522). For our
purposes, if the possibility of family reunificati® is cancelled for all citizens and residents of
Israel, there will be no further basis for the wlaif a violation of equality. Therefore, even if
we assume that the law contains a violation ofitjie to equality, the legislature can recreate
equality between the groups in this way.

Interim summary

14. The conclusion that arises from all of the @daid is that in my opinion the law does
not violate constitutional human rights that arsteimed in the Basic Law: Human Dignity
and Liberty.

The scrutiny from this point onward will be baseadtbbe assumption that a constitutional
human right has been violated. Even on this assampam of the opinion that in our case
the conditions of the limitations clause have besrsfied. | will now turn to consider the
second stage of the constitutional scrutiny.

(2) The constitutional scrutiny — second stagéhésviolation of the constitutional right
lawful (limitations clause)?

15. In the second stage of the constitutional sgyuthe main dispute between the
president and the vice-president concerns the igneshether the violation of the
constitutional right satisfies the fourth conditiohthe limitations clause — ‘to an extent that
is not excessive’ (‘the condition of proportionglitand the disagreement focuses on the third
sub-condition of proportionality (the test of proponality in the narrow sense). The
President (in para. 109) presented the questidispute as follows: is the additional security
(obtained by changing over from the individual chexkhte blanket prohibition)
proportionate to the additional violation of thentan right (caused by this change)?
According to the president, we are speaking ofestion of probability. According to him,
we must compare the probability of harm to lifehwtihe certainty of harm to family life. He
determines that the risk arising from being sadfvith the individual check ‘is not so large’
that it can justify the serious and certain viaatof the right to realize family life in Israel.
Therefore, the law fails this test, and is disprtipoate. This determination also is attractive.
But in my opinion, in view of the facts before tisgre is no real possibility, as opposed to a
theoretical one only, of holding an effective irdival check. In this regard, | disagree with
the quantification of the strength of the securigk proposed by the president, and therefore |



do not accept his conclusion, according to whihitidividual check achieves ‘slightly less
security and much more protection to the rights.’

16. In the background we should constantly remertitpainful figures presented by the
state, according to which residents of the teiggwho hold Israeli documentation by virtue
of marriage were involved in at least twenty-fivajor attacks and attempted attacks in
which at least forty-five Israelis were killed aatleast one hundred and twenty-four were
injured (as set out in para. 113 of the opiniothefvice-president). It is well-known that ‘in
the centre of human dignity lies the sanctity afilam life and liberty’ (Movement for Quality
Government in Israel v. Knesset [51], at para. f3he president’s opinion; see also HCJ
680/88 Schnitzer v. Chief Military Censor [168],pat629 {90}; CrimApp 537/95 Ganimat v.
State of Israel [169]; M. Landau, ‘Law and Secytibandau Book, vol. 1 (A. Barak and E.
Mazuz, eds., 1995), 117, at p. 120; H. Cohn, ‘Théu¥s of a Jewish and Democratic State:
Studies in the Basic Law: Human Dignity and LibériyaPraklit Jubilee Book 9 (5754), at p.
25 (A. Gavrieli and M. Deutch eds., 1993)). We dtaive the sanctity of life substantial
weight, as befits the most exalted of rights.

17. At the same time, the weight of the opposite giahe scales, which carries the
‘additional violation of human dignity’ is reducédokcause the violation of the right to family
life (in so far as it exists), even if it is ‘ceirtaas the president says, does not exist in my
opinion in the nucleus of the right to human dignénd this should be reflected in the weight
of this pan of the scales.

18. I am of the opinion that the disagreements behaus on the question of whether the
conditions of the limitations clause are satisfiedhot lie, to a large extent, in different
attitudes to the requirement for an individual ¢hetthe residents of the territories with
whom the citizens or residents of Israel wish todamited. Some of us are of the opinion that
such a check will be possible if only the financedources are allocated for it; others (and |
am among them) are persuaded that a real indivitheadk is not possible at this time.

19. 1 will not deny that the difficulty that ariseésthese petitions, in my opinion also, is the
placing of many persons (the residents of thetteies of certain ages) under suspicion of
supporting (in practice or at least in potentiatydr activities against Israel. It is clear to
everyone that this suspicion has no basis withrcegathe vast majority of the residents of
the territories. The approach of the law is noiralividualistic one (someone is suspected of
being a terrorist) but a collective one (someoriadkided in a population group from which
terrorists or at least potential terrorists coriénjs approach, even though its arrows are
aimed at foreigners and only indirectly at Israesiidents and citizens, does indeed present a
difficulty. It would certainly be preferable, if Wwere only possible, to carry out an individual
check, separate foreigners who do create a secigltjrom foreigners who do not create
such a risk, and allow the entry of the latter.

But the respondents explain to us that it is nasfnle to ascertain, at this time, details
concerning residents of the territories with whamaélis wish to be united. This is because of
the security difficulties, the lack of cooperatiminthe Palestinian Authority in preventing
security dangers, the dependence of the Palespojanlation on the mechanisms of the
Palestinian Authority and restrictions in the itiggInce required by the security
establishment in order to determine specifically lvel of dangerousness presented by each
resident of the territories who wishes to entesdsrWe are not speaking here of a problem of
financial cost. We are speaking of an operatiomability to obtain information.
Notwithstanding this difficulty, within the framewoof the amendments to the law, the state
took upon itself a significant risk with regardthe relatively older ages. Unlike my colleague
the president, | do not think that from this we dadluce that an individual check is possible.
The conclusion is that with regard to relativelged ages, the level of risk is lower.

20. In principle, | do not dispute the importané¢enaking an individual check, where this
is possible (see and cf. Saif v. Government Préfse(86]; an application for a further
hearing was denied in HCJFH 4418/04 GovernmentsRdéfice v. Saif [170]).



I do not dispute the remarks of my colleague thesidient that ‘a blanket prohibition of a
right, which is not based on an individual cheska imeasure that raises a suspicion of being
disproportionate’ (para. 70 of the president’s apil. As a rule | accept that a violation of a
basic right will be suspected of being dispropardie if it is made on a sweeping basis rather
than on the basis of an individual check. Notwdhsling, and | believe that my colleague
agrees on this, there may be cases in which there alternative measure of an individual
check. In our case, the state has shown substegdisbns to explain why if we require an
‘individual check’ to be carried out (in the abserd the possibility of obtaining information)
this will lead to undermining the realization oétpurpose of the law, which my colleague
defined as a purpose ‘to reduce as much as posisébkecurity risk presented by the spouse’
(para. 90 of his opinion). A substantial reason s@metimes make the measure chosen in the
law pass the test of proportionality. As my colleadghe president said in another case, with
regard to determining a maximum age:

‘Indeed, the employer will find it difficult to siafy the “smallest possible harm
test” if he does not have substantial reasonsdw sthy an individual
examination will prevent the attainment of the @opurpose that he wishes to
achieve’ (Association for Civil Rights in IsraelMinister of Public Security
[94], at p. 367 {11}; also see and cf. Shahin viFIDommander in Judaea and
Samaria [103], at p. 214).

The substantial reasons in our case are, as airésat there is no practical possibility of
carrying out an effective individual check. Rub@stand Orgad say that it also is not
‘practical to demand that a state that is involwedn armed conflict should employ measures
to collect intelligence in enemy territory (measutigat often involve a risk to human life and
are an integral part of the conflict itself), irder to deal with administrative applications of
residents of those territories who wish to enterdtate’ (ibid., at p. 323, note 33).

21. Even my colleague the president does not tekeded for security checks lightly. He
says (in para. 94 of his opinion) that if it is paissible to carry out the checks in one part of
the territories or another ‘the individual chechlle postponed until the check becomes
possible.’ But the law in any case was enactedtamporary provision. Indeed, during
certain periods while the petitions were pendinigieeus, it appeared that there was a
reasonable chance of improving the relations betvig@el and the Palestinian Authority. At
the time of giving our judgment, this is not thesealt seems to me that the law in its current
format as a temporary provision, and the possjbilit which my colleague the president
agrees, of postponing the individual decision uh# individual check becomes possible
(para. 94 of his opinion) achieve, de facto, theesaesult.

In these circumstances, | agree with the determimaf my colleague the vice-president
that ‘cancelling the blanket prohibition in the lawd replacing it with an arrangement of an
individual check is likely to lead to quite a higlobability of an increase in terror activities
in Israel... In the task of balancing between a rédof the killing, safeguarding life and
guaranteeing the stability of the system of goveaminas compared with the damage caused
to some of the citizens of Israel who wish to lvigh their foreign family members in Israel
— and we should remember that the amendment tawhesduced the scope of the violation
significantly — the benefit is, in my opinion, gteathan the damage’ (para. 109 of his
opinion).

22. At this stage, | feel myself bound to addresses of the remarks of my colleague
Justice Procaccia.

| accept, as aforesaid, that we should learn frimtoty. In my opinion too, an individual
check, when one is possible, is preferable to dgatith generalizations according to which
a certain group (residents of the ‘territories’)ikely to produce terrorists or collaborators
with terror.

But | am afraid that my colleague Justice Procakamgone too far. My colleague in her
opinion issues a warning. She recalls the judgnmethie case of Korematsu v. United States



[185], which is infamous in the history of the Anean people. My colleague says,
admittedly, that ‘the circumstances in that cagecampletely different from those in our
case,’ but she immediately goes on to say thattting that blows in the background of the
constitutional approach that was applied therenhleymajority opinion is not foreign to the
arguments that were heard from the state in the loefore us,” and she warns us that ‘we
must take care not to make similar mistakes.’ Titeane implied by these remarks is that in
our case we are likely to make a ‘similar’ mistake,, a mistake on the same scale as in
Korematsu v. United States [185]. In this respehtrik | ought to differ.

In the case of Korematsu v. United States [18%)r@ximately one hundred and twenty-
thousand citizens and residents of the United §tatko were of Japanese origin and lived
along the Pacific coast (‘the West Coast’) wereooped from their place of residence and
livelihood and were placed in detention camps @liidernesses of America. Most of them
stayed there for more than four years (for a dpsoni of the injury to the citizens of the
United States of Japanese origin, see A. Gottféltg United-States Versus its Citizens of
Japanese Origin: the Detention Camps in the UiStates in the Second World War,’
Introductions to the American Experience (2006), 2 p. 130); for a description of the
historical-legal context in the period of the SetdMorld War, see also E. Gross,
‘Constitution and Emergency: Use of Emergency PeweAmerican History,” American
Democracy — The Real, the Imaginary and the F&iBeZ, A. Gottfeld, ed.,) 197, at pp.
219-221). The liberty of citizens and residentshef United States of Japanese origin was
violated, their dignity was trampled upon and there robbed of their livelihood. How is it
at all possible to compare these injuries to theyro the Israeli citizen, as such, that at the
present time he is not allowed — if his spouserissadent of the territories between certain
ages — ‘family reunification’ in Israel? The casee light years apart. If we wish to make a
comparison, we should ask the following: would &rit during the Second World War, have
allowed the entry of tens of thousands of GermattsBritain for the purpose of marriage
with British citizens? Would the United States hallewed the entry of tens of thousands of
residents of the Japanese Empire into the UniteteStor the purpose of marriage with
citizens of the United States after the attackestrPHarbour? Korematsu v. United States
[185] considered entirely different questions. Koagsu v. United States [185] made a
generalization, and everyone agrees that the tegdtai the citizens of the United States of
Japanese origin was improper, and that the Unite@$SSupreme Court made a mistake in its
decision in this regard. But | cannot accept tlgaiarent to the effect that every time a
generalization is made there must necessarilymistake, and not merely any mistake, but a
mistake on the scale of the mistake in Korematdurvted States [185]. Not every
generalization is unjustified. This is a matterjtaticial discretion.

23. In my opinion, where possible one should agaderalizations. Indeed, the law
implies a generalization that residents of theit@ies’ of certain ages constitute a risk group
and therefore their entry into Israel at this tisheuld be prevented. But, as the state
explained in its response, in view of the pastiehg today no effective and practical way of
isolating the dangerous persons from those whdamgerous by means of an individual
check. Therefore, as | have explained, at this timeshould not intervene in the
generalization that the provisions of the law retfle

(3) The constitutional scrutiny — third stage: teéef or remedy

24. Since | have reached the conclusion that netitational human right has been
violated in our case, and even if one had, thdatian would satisfy the conditions of the
limitations clause, the result is that the law deessuffer from unconstitutionality. There is
no basis for moving on to the third stage of canstinal scrutiny, which is the relief or
remedy stage. Notwithstanding, | would like to j@iith the vice-president’s exhortation, in
para. 125 of his opinion, that the state shouldsictan, if the validity of the law is extended,
adding to the law an exception according to whiehMinister of the Interior will be
permitted — if he sees a special humanitarian aeedf there is no suspicion of a security
risk — to consider giving a permit for the entryaofesident of the territories into Israel. |



would add that the state should also consider iopmnion, a significant increase of the age
of minors to whom the prohibition in the law wilbhapply.

Conclusion
25. As stated above, my opinion is that the petgishould be denied.

JusticeY. Adiel

1. ‘Voiding primary legislation whose purposedtie defence of national security, in the
middle of an armed conflict, is an exceptionalthet should be adopted only in exceptional
cases requiring this’ (A. Rubinstein and L. Org&tiyman Rights, Security of the State and
the Jewish Majority: the Case of Immigration foe fAurposes of Marriage,” 48 HaPraklit 315
(2006), at p. 327, note 43). In the case beforé ais not persuaded that there is a
justification for adopting this exceptional stefielfollowing are my reasons.

2. According to the petitioners, the Citizensaiql Entry into Israel Law (Temporary
Provision), 5763-2003 (hereafter — the law) viotaige constitutional rights to family life
and equality.

3. With regard to the right to family law, inew of the proximity of this right to the
nucleus of the right to dignity, its centralitytime realization of the autonomy of the
individual to shape his life and the case law &f tourt which is mentioned in the opinion of
the president, | accept that the right of the Issguse to family life in Israel together with
his foreign spouse is indeed included within tlaerfework of the right to human dignity
within the meaning thereof in the Basic Law: Huniagnity and Liberty (hereafter — the
Basic Law). Since the law prevents the realizatibthis right, it violates the right to dignity
under the Basic Law.

4. On the other hand, | do not think that tive Véolates the right of the Arab Israeli
spouse to equality. Indeed, ‘a violation of thenpiple of equality... is also discrimination of
an Arab because he is an Arab’ (Association foil &ights in Israel v. Government of Israel
[40], at p. 27). But the refusal to grant a statulsrael to the foreign spouse is not based on
the Arab origins of the Israeli spouse (nor on tfdahe foreign spouse). The logic of this
refusal is that the foreign spouse is a resideatdlitical entity that is in a state of war or
guasi-war with Israel, he is a member of a popoifathat is hostile to Israel, and giving a
permanent status in Israel to members of that @gipul involves a real security risk to the
Israeli public. Against this background, there ielevant difference (see Israel Women'’s
Network v. Minister of Labour and Social AffairsgRB at p. 654), which justifies the
distinction between Israelis (who are admittediyally Arabs) that want their spouses who
are residents of the territories to be allowedrizelsrael and to be given a status here, and
Israelis who do not want this. This was addresseRubinstein and Orgad in their aforesaid
article:

‘Preventing the entry of nationals of an enemyestatnationals of a hostile state
is likely in many cases to harm legitimate and intgnat interests of the citizens
of the state that imposes the prohibition — whethelare speaking of the desire
to create a bond of marriage and whether we akim¢pbf other personal and
economic relationships. This violation is likelylie more serious when it
specifically affects certain groups of citizensmnost cases, the hostile state is
not merely a national state, but it is often a hkauring state. For this reason it
is not at all uncommon that when a conflict is lgeivaged between the two
states. there are in the territory of one or bétthem a population of citizens
that has an ethno-cultural connection with the ogtegte... In this situation,
preventing the entry of nationals of the hostiesnaturally injures the
members of that group more than other groups. lBsifact does not disqualify
the prohibition against the entry of enemy natieral a prohibition whose
purpose is to protect the security of all the etz of the state, whatever their



origin — and it cannot be considered to be imprajigerimination against the
members of that group on account of their oridims ts a necessary and
unavoidable consequence of a dispute between tiianahstates and the
principle of self-defence’ (ibid., at pp. 325-326).

5. Notwithstanding the law’s violation of thght of the Israeli spouse to family life in
Israel with the spouse who is a resident of thetdeies, | do not think that this violation is
unconstitutional. This is because the law satigfiesconditions of the limitations clause in
the Basic Law. In the disagreement that has aiistris context between the justices of the
panel concerning proportionality (in the narrowssnwhich concerns the question of
whether the contribution of the law in promoting gecurity purpose underlying it is
commensurate with the injury arising from it to tkeaeli spouses who wish to establish a
family life with their spouses who are residentshaf territories, my opinion is like that of
Vice-President Emeritus Cheshin.

6. This position derives from the bloody cortfticat has been taking place for several
years between Israel and the Palestinian Authaity,the professional assessment of the
security forces, against this background, thap#renanent entry of residents of the territories
into Israel and their free movement inside Isrhat ts facilitated by the receipt of Israeli
documentation may endanger the safety and seairibe citizens and residents of the state
to a greater degree. This assessment is basadaliateon the nature of the conflict that is
characterized by the deep involvement of the emilPalestinian population, the fact that
residents of the territories who received a statusrael are an important component in the
terror infrastructure and in the planning and pegten of attacks, and the fact that these
residents have become ‘a preferred populationrafiterganizations for the perpetration of
hostile activity in general, and inside the Stdtesel in particular’ (explanatory notes to the
draft Citizenship and Entry into Israel Law (Temgyr Provision) (Amendment), 5765-
2005). This court also held in the past that theteorganizations ‘are supported by part of
the civilian population, and by their families amadatives’ (Ajuri v. IDF Commander in West
Bank [1], at p. 358 {87}). This assessment is sufgzbby the existence of the de facto
involvement of Palestinians that were residenthefterritories who received a status in
Israel as a result of the family reunification pgss, and abused this status in order to
perpetrate or aid in the perpetration of terraacts in which dozens of Israelis were killed.
This involvement does not necessarily represengfiiee risk to public security involved in
giving a permanent status in Israel to residentb®territories. As can be seen from the
explanatory notes to the draft law, the weighthag tnvolvement may increase in the future
as the building of the separation fence progre3des professional position of the security
establishment also holds that a specific checkhefisk is not sufficiently effective at this
time, and in the circumstances of the case, thastseno alternative that can be considered
an effective measure for eliminating the aforesiidger. These assessments of the security
establishment were not disproved by the petitigreerd in accordance with the rules that we
have adopted they should be given great weightBséeSourik Village Council v.
Government of Israel [2], at pp. 844-845 {301-308)J 258/79 Amira v. Minister of
Defence [171], at pp. 92-93). Moreover, these assests have been adopted by the
legislature.

In this context, great weight should also be atted to the ‘international norm according
to which no state is accustomed to allow intoetsitory persons who have connections with
the side fighting against it in a time of an arnsedflict,” a norm that applies also to
immigration for the purposes of marriage (Rubimsteid Orgad, supra, at pp. 316 and 320).

At the same time, we should take into account aélcethat we are speaking of a temporary
law (Gaza Coast Local Council v. Knesset [6], &%8), and the qualifications that were
recently added to the law, which have reducedriugyi and allowed a status to be given in
Israel to population groups who present a smadleusty risk.



In view of all the considerations above, and ewiof the degree of caution and self-
restraint that the court should adopt when it adbers the voidance of primary legislation (see
Menahem v. Minister of Transport [11], at p. 283m of the opinion that the law satisfies
the proportionality test provided in the limitat®olause of the Basic Law (with its three
subtests), and there are no grounds for declarinmd.

7. Therefore | agree with the conclusion of \Whee-President Emeritus, Justice M.
Cheshin, that the petitions should be denied.d @i in my colleague’s recommendation
that the state should consider including in the damexception that allows, in special
humanitarian cases and in the absence of any suspita security risk, giving a status in
Israel.

Justice E. Rivlin

My colleague, President A. Barak, wishes to corelnid opinion with a determination
that the Citizenship and Entry into Israel Law (pamary Provision), 5763-2003
(hereafter — the Citizenship and Entry into Isizalv) is void. There is no need today for
this declaration.

‘This law’ — as the Citizenship and Entry into lstdaw states — ‘shall remain valid
until the second of Nissan 5766 (31 March 2006)tH{wa fixed extension because of the
elections that took place). This sunset provisiothe law provides that it will be void when
it expires. We have no further need to make anrdadthis effect. And if | do not end my
opinion here, it is for the following two reasofisst, | assume that those who agree with the
position of my colleague the president are of thi@ion that if we do not do so now, we shall
need to consider the constitutionality of the l&ard when it is extended. Second, and no
less important, | cannot avoid addressing the foreddal positions expressed by my
colleague President A. Barak on the one hand, andaffeague Vice-President M. Cheshin
on the other. This is because the approach adbgtedch of them is different — each in
different senses — from my approach.

As | shall clarify below, the first question, thetematic expiry of the law, is not unrelated
to the other, the fundamental question of the déonistnality of the law. A consideration of
one also has implications for the other.

2. My colleagues, who saw a need to resort tstitotional judicial scrutiny, were of the
opinion, | assume, that ‘what has been is whatlvéll(Ecclesiastes 1, 9). There is no
assurance of this. Admittedly the law was exteriddte past by the Knesset for limited
periods, but from time to time important changeseneade to it. Moreover the Knesset that
enacted the Citizenship and Entry into Israel Law extended its validity has been
dissolved, and a new and different Knesset haaceglit. The government that initiated the
law no longer exists and a new government has toeered in its stead. The parties that
made up the previous government have changed almostognizably. For all these reasons,
constitutional review of the law, in so far assifprospective, necessarily addresses a law that
has not been enacted, a law whose provisions adiytee predicted today. ‘What has been’
is not (necessarily) ‘what will be’ — if there wille anything at all.

3. The question of intervention here highligities issue of judicial authority: judicial
authority is limited to the questions in disputedded the court, when necessary, goes beyond
its traditional and natural role of deciding a cate dispute between litigants, and it is
required to address ethical questions that undisdiesubstantive rule of law and whose
implications extend beyond the specific case o$¢hdigants. It is the duty of the court to
protect the basic rights of the individual andha tvhole public against a violation thereof by
the executive and legislative branches. Moreowarstitutional judicial review is an essential
tool for ensuring the protection of the substantivle of law. Democracy is not merely the
rule of law in its formal sense. Democracy is aabstance. Its values, including dignity,
liberty and the other human rights are its soul.



But even when the judge is required to depart filmennucleus of his authority and to
make a contribution to the substantive rule of laggdoes not remove his judge’s gown. This
gown is not the garb of power. It brings with itaivantage and limitations. Its advantage is
that it isolates its wearer from foreign influeneesl it maintains his independence. But the
gown also has a price. Its limitations are limaas that its wearer takes upon himself
voluntarily, for his power lies in these too. Thelge limits himself with rules. In his
decisions he only addresses what the parties btdnaggtre him. He restricts himself to
concrete questions of real substance on whichiaideas essential. He does not give
advisory opinions (see Rescue Army v. Municipal i€ofiLos Angeles [210]) nor does he
decide questions that have not yet arisen or questhat are no longer relevant.

The court is required to adhere to these rulescesphewhen it is empowered with the
most drastic measure that it possesses, whiclsesuwed for cases where it has no
alternative — the measure of declaring a law pabgdte legislature to be void. Indeed, in
the United States the court has developed a s#riedes that help it to refrain from
considering constitutional questions that fall withis purview, when there is no need to do
this. This was discussed by Justice Brandeis inasider v. Tennessee Valley Authority
[211]; see also United Mizrahi Bank Ltd v. Migdab@perative Village [7], at pp. 349-350;
HCJ 5503/94 Segal v. Knesset Speaker [172], e54§-550; HCJ 3267/97 Rubinstein v.
Minister of Defence [173], at p. 524 {194-195}; Gan. Ministry of Building and Housing
[104]). Only where it is strictly necessary to cioies such questions — so the court thought
there — should the judge consider them. In the wofdPresident Barak, ‘it is our judicial
approach not to decide a question of the validity statute unless it is essential for the
purpose of deciding the case’ (Israel Investmemagars Association v. Minister of Finance
[8]).

4. The court in Canada, like other common lawrtsy has formulated rules of standing
that must be satisfied prior to its interventiom(@dian Council of Churches v. Canada
[217]). These rules are considered there not maeihe floodgates that prevent an
inundation of litigation but also as a means ofsawwing judicial resources and as a
framework for limiting judicial intervention. A tditional view of the status of the courts
leads the courts in Canada to insist upon the pruoegstructure that allows only the
consideration of concrete constitutional dispukéstwithstanding, the court in Canada does
allow, in certain circumstances, a departure froenrtiles of standing in cases where
significant and critical questions arise (for a poehensive survey of the rules of standing in
Canadian law, see T.A. Cromwell, Locus Standi (Ttrp1986)).

The rule that does not permit the consideratiothebretical’ questions is also applied in
the courts of Canada with exceptions similar tséhfmrmulated in the United States. The
considerations that the court takes into accoungnait decides whether to consider a
‘theoretical’ question, concern the procedural ®earark in which the proceeding is
conducted, the nature of the relationship betwkerjudiciary and the legislature and the
guestion whether it will be possible to consider luestion in the future when a concrete
guestion arises (New Brunswick (Minister of Healtid Community Services) v. G [218]).
The exceptions to this principle are implied by Weey logic of the rule. Thus, for example,
the likelihood that the improper legislation wikhve a deleterious effect in the future on the
petitioner, or others in the group that he reprissexnd that this recurrence will adopt a form
that prevents judicial review in the future, magtjty constitutional review (Note, ‘The
Mootness Doctrine in the Supreme Court,” 88 HarvRev. 373 (1974-5), at p. 378). A
tangible example of this occurred in Roe v. Wade][2where the court was required to
consider the constitutionality of a statute thatvpfed that performing an abortion constitutes
a criminal offence. There the nature of the dispatpired a decision despite the fact that it
had become moot; the length of pregnancy is aifélcéd may naturally prevent any concrete
and practical clarification of a question in digguto that there is no alternative to holding an
‘academic’ consideration of the matter after therdvThe appeal in that case was originally



filed in 1970 and it was only decided in 1973. Tisian example of a recurring dispute that
cannot be decided in real time.

5. Some of these ‘filter’ rules have not beeagdd in Israeli law; we have relaxed the
rules of standing for a litigant in constitutiomahtters, and the question of ‘justiciability’ has
been answered in Israel in our own way. Notwithditagyn we do not usually consider
‘theoretical’ questions that have become moot at tlo not yet require a decision. We do not
consider these questions before they become rdlevarfter they have ceased to be so. We
consider them at their proper time. A change iowirstances that occurs after the filing of a
petition to declare a law void may affect whetherdecide to consider the petition. A
significant change, and certainly the expiry of lgng, after the petition is filed and before the
judicial decision, may make the decision redundant.

The rule that the court will not consider a petitibthe question it raises has become moot
was discussed by President A. Barak in HCJ 185362 v. Minister of Energy and National
Infrastructures [174]:

‘The basic rule is that in general the court wil sonsider a petition, even if it
was relevant, from the moment that it becomes #iaad (Tzemah v. Minister
of Defence [9], at p. 250 {640}. This rule also &pp to petitions that raise
important and fundamental legal questions. WhenateeMr Overkovitz died,
this petition became moot. Admittedly we sometiroassider theoretical
petitions despite the aforesaid rule. This willwcespecially in a case where
“from a practical viewpoint the court cannot makaegision... except when it is
presented as a general question that is unrelatadpecific case” (ibid., at p.
250 {641}; see also HCJ 73/85 Kach Faction v. KeeSpeaker [175], at pp.
145-146). But the case before us is not of this kin

The rule, and the exceptions thereto, were alstudsed by Justice M. Naor with respect
to an appeal concerning the interpretation of atteat became theoretical after the appeal
was filed. This is what she said in CA 7175/98 biaail Insurance Institute v. Bar Finance
Ltd (in liquidation) [176]:

‘The rule is that the court does not consider msitfeat have become academic
and theoretical. This is the rule in civil matte€#\ 506/88 Shefer v. State of
Israel [177]. This is also the rule in the High @af Justice: Kach Faction v.
Knesset Speaker [175]; Attorney-General v. Natidraddour Court [69].

Indeed, there is no rule that does not have anp¢ixce The court may consider
a matter that has become theoretical where the issolved is likely to recur
and its nature is such that it becomes theoreiiefare a judicial decision can be
made with regard thereto (an issue that is “capafblepetition, yet evading
review,” in the words of Justice McKenna in SouthBac.Terminal Co. v.
Interstate Commerce Commission [213], cited in Ro&/ade [212] and Shefer
v. State of Israel [177]).

A good example of the exception that the appehagntions in his statement is
Tzemah v. Minister of Defence [9], in which the gtien raised was whether a
provision of the Military Jurisdiction Law, whichiades that a senior officer who
is a military policeman may make an order to araestldier for a period that
does not exceed 96 hours, was contrary to the Basic Human Dignity and
Liberty. In this matter, which was of a recurringture, it was impossible to
make a fundamental decision before the matter bec¢heoretical.’

See also Man, Nature and Law Israel Environmentatetion Society v. Minister of
Interior (not yet reported) [178]; the remarks o$tice M. Naor in HCJ 7190/05 Lobel v.
Government of Israel [179], with regard to denyinpetition that could not be decided
because of ‘the absence of a concrete, clear anglete set of facts, which is essential for
making a principled judicial decision.’



6. In our case, the petition concerns a temggeovision whose type and circumstances
justify a finding that the petition is both toodadnd too early. A number of factors make this
the case, and together they all lead to the coiociubat there is no reason to make a judicial
declaration that the temporary provision is voigk hew law has not yet been formulated, if
indeed the incoming Knesset chooses to enact slash, avhereas the existing law is about to
expire. In this sense, the dispute today is mespgculative and its consideration is
‘theoretical.’” A real dispute should exist at evetgge of conducting the judicial review and
not only when the petition is filed; the delibeaatiiis fruitful when it takes place too early,
before the dispute is not known, or where it hascngstallized. The approach that where
there are no special circumstances to justify this|egislature should not be called to
account with regard to a law that is no longerdsadir a law that has not yet come into effect,
is based on remedial considerations and the Idggercising judicial discretion. Admittedly
even a temporary provision may justify judicial i, where there are circumstances that
justify intervention; but in our case no such cimaances exist (cf. Ressler v. Knesset [128]).

Even if the legislature once again extends the tearg provision for a limited period, we
have no reason to assume that the new temporavisjomo will be identical to the one we are
reviewing today. Experience shows that in the pastegislator made a significant change to
the provisions of this law. The change was in tearcdirection of reducing the restrictions
applicable to foreigners who want to become resglehlsrael, whether by way of reducing
the categories of persons who are not entitled/@dualing regulatory provisions that
authorize the Minister of the Interior to allow tletry of foreigners who are in the original
categories. As we have said, in addition to expegedhere is also the uncertainty of the
future. In this uncertainty (which itself makes qudgment cross over into the territory of an
advisory opinion) there is one important certainiys legislator, whose actions we are trying
to predict today, is different from the one whomave seeking to address today. We are
seeking to direct the weapon of judicial revievaaoncern that arises from past laws and
whose nature we can only imagine.

My conclusion is therefore that there is no needddress the question of the
constitutionality of the provisions of the law, whiare changing and at this time are setting
into the murky waters of the future. Indeed, in¢ireumstances of this case it would be
wrong to do so.

The constitutional right

7. My colleagues saw fit to act differently, ahe disagreement between them focuses
on the opinion of my colleague President A. Bamakthe one hand, and the opinion of my
colleague Vice-President M. Cheshin, on the otNetwithstanding the different premise, |
see no way to exempt myself from addressing theegdeement between them. The opinion of
my colleague the president sets out a well-orddresis on the subject of constitutional
judicial scrutiny. His opinion describes the leigalues precisely and with great clarity, each
in its proper place. The opinion of my colleague tite-president addresses the sensitivities
of Israeli society. In his open and fluent manherdescribes the difficulties of our times
admirably. He says (in para. 6 of his opinion):

‘...While we write this judgment the citizens of Istaontinue to live under the
threat of the murderous terror that is directedresgaghem. We already know that
we are speaking of one of the most serious onstaulgat we have undergone.
Tens of thousands of terror attacks originatinthenterritories have struck
children, the elderly, women and men indiscrimifyaéend mercilessly. The vast
majority of these are innocent citizens who areaged in their normal day-to-
day activities... Daily life in the country has bediarupted. Many citizens have
become fearful of everyday occurrences, such asllirag on buses, visiting
shopping malls, eating out in restaurants’ (ibid.).

He describes the alarming manner in which the das of the Elders of Zion’ have
made their way into the Hamas Charter. He speattseeafesponsibility that rests with the



state to protect the lives of its citizens. Agaihgs background, he seeks to determine the
boundaries of the constitutional right to raisamity. In times of war, he says, it is
guestionable whether the basic right to marriagefamily life ‘implies, in itself, a duty
imposed on the state to allow the entry into Iscd@nemy nationals merely because they
married persons who are residents or citizensraélsThis is an enemy that is sponsoring a
prolonged and murderous attack against the statésaresidents’ (ibid., at para. 2). Reality,
the place and the time also indicate to my colleabe vice-president the nature of the
principle of equality: he writes that —

‘... here we will also find the answer to the claifrdeécrimination, since a
distinction made by the law — a distinction thahcerns the residents of the
territories and not the citizens of the state -a permitted distinction between
the citizens of the state who married foreign eitiz that are enemy nationals
and citizens of the state who married foreign eit that are not enemy
nationals.’

8. 1too am of the opinion that the constituibquestion should not be divorced from
the reality that encompasses it. The question shoetl be posed with regard to a theoretical
world on another planet. The constitutional quessibould be considered here and now, in a
pain-stricken state that exists on a burning stfiland. The reality is an overall reality in
which it is difficult to make theoretical distinotis, just as there is no basis for making a
theoretical and artificial distinction between theerest of the Israeli spouse who wishes to
marry and the interest of the foreigner whom hehessto marry; we should not avert our
eyes from seeing who the foreigner is, to whichtjgal entity he belongs, who are his
elected leaders and what are the circumstancekighwis case is being considered. This
reality that my colleague the vice-president désaiis the true picture. It has an effect on the
legal outcome, but my approach with regard to tke¢had of the legal scrutiny is different. |
believe that this reality cannot change the dediniand scope of the right. It should be taken
into account when we consider, within the framewalrkhe constitutional balance, the
guestion of the constitutionality of the restricioimposed on the basic rights. In this | agree
with the position of President A. Barak. One shaudtl extend the operation of the limitations
clause by restricting the right itself. The righbsld be interpreted generously and liberally.
Thus, for example, we held that the scope of ttedom of expression also includes obscene
and slanderous expressions, so that all formsmiessgion prima facie enjoy constitutional
protection:

‘In examining the right of freedom of expressior toint of origin in our legal
system is that every expression, whatever its combay be, is “covered” by the
constitutional protection’ (per Justice D. DornarHCJ 5432/03 SHIN, Israel
Movement for Equal Representation of Women v. CddacCable TV and
Satellite Broadcasting [180], at p. 81 {35}).

This is also true with regard to the right to fanife. The right to realize family life is a
basic right. Denying it violates human dignity. Demy it infringes the autonomy of the
individual to marry whom he wants and to estabdigamily; it certainly infringes his liberty.
This violation of liberty is no less serious thae violation of human dignity (on the
restriction of the right to marry as a violationliierty, see Justice Warren in the leading case
of Loving v. Virginia [188]). It deals a mortal bhoto a person’s fundamental ability to
dictate his life story. Israeli law recognizes thght of the Israeli citizen to family life. The
right to family life also means the right to famiife together under one roof. The right to
family life is not merely the right of the parenilisis also the right of the child born to those
parents. The right to family life is therefore pratied in the provisions of the Basic Law as a
part of the basic right to liberty and as a parthefbasic right to dignity.

The definition of the right to have a family lifaculd not be restricted. Even if we cannot
allow its full realization, because of permittedhstraints, we should not restrict its
recognition. My colleague the vice-president séngd the restrictions imposed on the



constitutional right here do not concern the ‘nuslef the right and they are located on its
periphery. He therefore seeks to define the rigiaien dispute in a more focussed manner. My
opinion is different. Even if we are speaking operipheral’ aspect of the right, as he
assumes, this cannot affect the definition of thltr The premise should be a generous
definition. The restriction — which may take intocaunt the location of the case in the
periphery or the nucleus of the right — should besidered within the framework of
implementing the limitations clause. The balandsvben rights of the individual and the
public interest or between rights inter se shoeldriade within the framework of the
limitations cause.

9. Derogating from the constitutional right &onfily life has ramifications, in the
circumstances of the case and in an indirect maonea defined and distinct sector of the
population, which is also a minority group. It tefare includes a violation of equality. The
right to equality is a part of human dignity. Thelation of equality is improper whether it is
a collective violation, an individual violation véolation that diminishes human dignity
because of the degradation and humiliation of theed person or a violation that detracts
from the right of every person to enjoy, in an ¢égjolie manner, the advantages of persons
living in that specific society. ‘This is a violati of the autonomy of the individual will —
the freedom of choice and freedom of action oftthinan being as a free creature’ (President
A. Barak, in Movement for Quality Government indstv. Knesset [51]). We should also not
detract from the right to equality unless the ctiads specified in the limitations clause are
fulfilled. A democracy is committed to substantaguality between the citizens living in it.
This was discussed by President A. Barak in Kaddsrael Land Administration [38], at p.
282:

‘The State of Israel is a Jewish state in whichidtee minorities, including the
Arab minority. Each member of the minorities wheek in Israel enjoys
absolute equality of rights. Admittedly, a speti@y to enter the house is given
to members of the Jewish people (see the Law afrRebut once a person is
inside the house as a lawful citizen, he enjoyskdghts like any of the other
people in the house.’

We have held that discriminating against an Isr&edb merely because he is an Arab
violates equality. A discriminatory violation of@al equality is a violation of equality. A
direct or indirect violation of the right to eduicat which involves manifest or latent
discrimination against a certain sector of the paipan is a violation of the constitutional
right to equality (see Supreme Monitoring Commifi@eArab Affairs in Israel v. Prime
Minister of Israel [41]).

10. The Citizenship and Entry into Israel Law viekthe possibility of realizing the
constitutional right to family life and the consatibnal right to equality. It reduces their
scope. Albeit the law does not prevent the Isigmdiuse from marrying the spouse from the
territories, nor does it prevent the Israeli spdusen realizing his right to have a family life
in the territories, or anywhere else outside Isf@at it derogates from the right of the Israeli
spouse to realize the family unit in Israel in ¢naases where the foreign spouse is a resident
of the territories and is included in those categgowith regard to which the Minister of the
Interior has been authorized to prevent their efnom the territories into Israel. The result of
this is also a violation of equality, because nofshe Israeli spouses who marry residents of
the territories are Israeli Arabs. | tend towarts dutlook of my colleague the president, that
we are not speaking of a distinction which is, @rifacie, a permitted distinction. At the same
time, | am of the opinion that the law does noemat to discriminate against the Arab citizens
of Israel because they are members of that settbe@opulation. De facto it applies also to
Jewish spouses who marry residents of the temidqthe number of which, however, is
negligible). But this is not enough. The violatioihequality is not examined solely in
accordance with the purpose of the provision thatleged to be discriminatory, but also in
accordance with the unintended result that deffnags it. Consequently, were the law to



remain valid we would need to consider the quesiibather the violation of the
constitutional rights in this case satisfies thgureements of the limitations clause.

11. In my opinion, we should also not restrict dedined scope of human rights in times
of emergency. We should also not adopt differefdrizang tests. The Basic Laws do not
recognize two sets of laws, one that applies iesiof calm and another that applies in times
of emergency. Israeli constitutional law has aamif approach to human dignity and liberty
whether in times of calm or in times of danger. &denot interpret the statement of Justice
Holmes in Schenck v. United States [184] that ‘wheration is at war many things that
might be said in time of peace are such a hindrémis effort that their utterance will not be
endured so long as men fight and that no Courtdcagard them as protected by any
constitutional right’ (ibid. at p. 52) as a calldepart from the constitutional tests themselves
in a time of emergency. This is the case with régarthe freedom of speech and it is also the
case with regard to other basic rights. The texsterding to which we examine the
restrictions on human rights because of varioustraimts are uniform tests at all times. The
test is identical. But it should be remembered itlsdtmplementation is affected by reality.
This was discussed by my colleague the presiddmsiopinion here:

‘War is like a barrel full of explosives next tesaurce of fire. In times of war the
likelihood that damage will occur to the publicardst increases and the strength
of the harm to the public interest increases, anithe restriction of the right
becomes possible within the framework of existingeda’ (at para. 20).

| agree, therefore, with the approach of my colleatipe president that there is only one
track for examining the petitions before us. Thigk is the path of the basic laws — the
rights specified in it and the balancing tests gribed in it.

The conditions for limiting the constitutional righ

12. There are four conditions stipulated in thdathtions clause: the violation of the basic
right must be in statute or by virtue of statutes kaw must befit the values of the State of
Israel; it must be intended for a proper purposé;iamust violate the constitutional right to
an extent that is not excessive. The disagreemehts case does not revolve around the
guestion whether the first and second conditioassatisfied. It concerns the question
whether the third and fourth conditions are sadfi.e., whether the law is intended for a
proper purpose and whether it does not violatetmstitutional right to an extent that is not
excessive. The third condition concerns the purposkthe fourth concerns the proper means
of realizing it.

With regard to the third condition, namely the diggswhether the law is intended for a
proper purpose, a difficulty may arise that is @me in the actual definition of the purpose.
The violation of the constitutional right withinglHramework of a law of the Knesset may be
intended to protect another right, and it may lberided to achieve a particular public
interest. ‘In principle, a purpose is a proper dheserves an important social purpose that is
sensitive to human rights. Therefore, legislatiuat is intended to protect human rights is
certainly for a proper purpose. Also legislatioatts intended to achieve general social
purposes, such as a welfare policy or protectipgldic interest, is for a proper purpose’ (per
Vice-President Barak in United Mizrahi Bank Ltdwigdal Cooperative Village [7], at p.
459). The question whether the value competing thighviolated right in this case — the
value that constitutes the purpose of the law -a-right of the individual or a public interest
is a complex question. We shall return to this Welo

The purpose of the law in this case, as my colledge president determines, is a security
purpose. It aims to reduce, in so far as posdibéesecurity risk presented by foreign spouses
in Israel. What underlies the legislation is thewsgy concern that Palestinian spouses, who
have an Israel identity card by virtue of their rage to Israeli spouses, may be involved in
terror activity. The concern is one of an abustheir status in Israel — a status that allows
them free movement between the territories of tled®inian Authority and Israel.



The law, so my colleague the president determiséstended to provide security for
Israel by means of a reduction, in so far as ptssih the security risk presented by
Palestinian spouses who live together with theads spouses. ‘It is intended to protect the
lives of everyone present in Israel. It is intenttegrevent attacks on human life. These are
proper purposes’ (para. 82 of the president’s opini

The requirement of proportionality

13. The fourth condition listed in the limitatioaswuse requires the violation of the
constitutional right not to be excessive. It is sofficient that the purpose is a proper one; it
is necessary that the measures adopted to reiahiziéalso be proper ones, i.e., proportionate
ones. The phrase ‘to an extent that is not exoe'dsas been interpreted in Israeli case law,
following foreign case law, as referring to threbtests: the suitability test (the rational
connection), the necessity test (the least harméasure) and the test of proportionality in
the narrow sense (the proportionate measure Tds)first subtest requires the existence of a
rational connection between the (proper) purposktiag measure chosen for realizing it. This
is a test of common sense and life experience. Aytlod measures that satisfy the rational
connection between the proper purpose and the meedaka measure that is least harmful
should be chosen; this is the second subtest.hittesubtest is the subtest of the total
balance. It examines whether the correlation batvtlee benefit arising from achieving the
(proper) purpose and the damage caused (as aoétudt violation of the constitutional
right), achieves a proper balance between the refatie public and the harm to the
individual.

The third subtest of the requirement of proportibpsherefore imposes on the court the
task of making a balance, but this balance is natrded from the test that the court makes
within the framework of the first two subtests. Mover, in many cases, when it has been
proved that there is a rational connection betvieerpurpose of the law and the means
chosen by it (the first subtest) and when the coastbeen persuaded that the purpose of the
law cannot be achieved, as it is, by adopting hegssful measures (the second subtest) the
path to the conclusion that the proper overall fi@dgthe third subtest) is also fulfilled is a
short one. This natural path has led several psrsptihe conclusion that the third subtest is
in fact a redundant stage in the constitutionaltsty, and indeed the positive determination
of the first two subtests has led frequently tagckjdecision on the question of the third
subtest (see, for example, R. v. Keegstra [219KiMicey v. University of Guelph [220]).

Personally, | do not agree with the approach thairmplementation of the third subtest is
redundant. It seems to me that one should not r@agleeping conclusion that when the first
two subtests are satisfied, the question whetlgecdhdition of proportionality is satisfied
will be answered in the affirmative. Admittedly ttherd subtest should not be divorced from
the other two, and the answer given to each onigenfi inherently has an effect on the others.
But one should not belittle the importance of @ kubtest, just as there is no basis for
exaggerating the importance of each of the subtesiis own. They should be applied while
showing sensitivity to the circumstances of eadedgaee Libman v. Quebec (Attorney-
General) [221]). We are not speaking merely of glimgés. The subtests as adopted outline
the method of applying judicial scrutiny to theusf the conditions of proportionality, and
in certain senses also to the limits of the coytiwer. They allow a uniform and logical
examination of the question whether the conditogatisfied.

Therefore the court will refrain from applying theoportionality tests mechanically or
literally, when it is considering declaring a lasi@. This was well expressed by the Supreme
Court of Canada when it held that:
‘The impairment must be “minimal,” that is, the lawust be carefully
tailored so that rights are impaired no more thacessary. The tailoring
process seldom admits of perfection and the cauust accord some
leeway to the legislator. If the law falls within range of reasonable
alternatives, the courts will not find it overbroaxrely because they can



conceive of an alternative which might better tailobjective to
infringement’ (seeRJR—MacDonald Inc. v. Canada (Attorney-General)
[1995] 3 S.C.R 199, at p. 342, and alsbman v. Quebec (Attorney-
General)[221]).

The tests of proportionality combine to examinedbeelation between the expected
violation of the protected right, namely the strbngf the violation and the likelihood of its
occurrence, and the expected benefit inherenteiptaper purpose of the law.

14. 1 agree with my colleague’s determination thiéih regard to the conditions of
proportionality the first two subtests are satidfi€irst, this is because there is a rational
connection between the purpose of the law and #esores chosen by it. ‘The prohibition
against the entry of the foreign spouses into Isre@the president says (in para. 84 of his
opinion), ‘eliminates the risk that they preserd®&one who is not in Israel cannot bring a
terrorist into Israel to carry out his “design€Even the fact that it was possible to realize the
purpose of the law by means of additional meadinasvere not adopted does not
necessarily indicate that the measure chosen isatiohal.

With regard to the second subtest, my colleagugithgident says that a simple overall
comparison between the harm caused by the ‘blgkéibition’ against foreign spouses
entering Israel, and the possibility of making adividual check with regard to the security
risk presented by each of the spouses who wisht&y ésrael will indeed show, necessarily,
that the individual check is less harmful. But tisisot the relevant comparison. ‘The
guestion,’ the president clarifies, ‘is whethesipossible to achieve the purpose of the law
by use of a less harmful measure’ (para. 88 obpision). This approach has also been
adopted, for example, by the Supreme Court of Canalich proposed that the harm does
not need to be the least harmful possible, bulgast harmful in view of the legislative
purpose and other interests (see Edwards Bookéwndd. v. R. [223]). For the second
subtest to be satisfied, it is sufficient for thate to clarify why an alternative measure would
not be as effective as the measure in disputerihdting the legislative purpose. In this
respect, my colleague the president rightly sagsttie individual check does not realize the
purpose of the law to the same degree as the llaniabition. ... in view of the central
value of human life that the law wishes to protéads clear that the blanket prohibition will
always be more effective — from the viewpoint ofii@ving the goal of reducing the security
risk as much as possible — than the individual kh@gmara. 89 of his opinion). His
conclusion is therefore that, in the circumstaraf@be case before us, the individual check
does not realize the legislative purpose to theesaxtent as the blanket prohibition, and that
there is therefore no obligation, within the franeekvof the least harmful measure, to stop at
this level, and the Israeli legislature was ertditie choose the probation that it chose.

What remains undecided, therefore, within the piacal framework chosen by my
colleagues, is the question concerning the thitdest of the conditions of proportionality,
the question of proportionality ‘in the narrow sefsamely, whether the benefit arising from
achieving the proper purpose of the law is propagte to the damage caused by it. My
colleague President A. Barak is of the opinion thatadditional security that the ‘blanket
prohibition’ provides is disproportionate to thedaibnal harm caused to family life and
equality. ‘Admittedly,’ the president says, ‘thebket prohibition does provide additional
security; but it is achieved at too great a prisgmittedly, the chance of increasing security
by means of a blanket prohibition is not “slightldheoretical.” Notwithstanding, in
comparison to the severe violation of human dignitis disproportionate’ (para. 92 of his
opinion). | do not agree with this conclusion.

Between an interest and a right

15. The balancing test between the adopted measadrthe purpose underlying the law is
derived from the question of the definition of tredue competing with the violated right: a
private right or a public interest. Even prior be tBasic Law, case law created a distinction
between a vertical balancing test (between a aghta public interest) and a horizontal



balancing test (between rights of equal weight}. tBis distinction is sometimes problematic.
The problem arises from the artificiality that fsem inherent in defining the public interest as
distinct from the right of the individual. It shalihlways be remembered that the public,
which has the interest, is composed of individualsd when the public interest is divided up
into its individual constituents, it reveals an@ameilation of rights of the individual. Thus, for
example, when we are speaking of public securityclvis called a public interest, we are
speaking of none other than the right of each membtne public to life and safety. This
classification has great significance, since tHarzang test depends upon it (and see in this
respect also the various positions concerning ldssification of rights and conflicting values
in HCJ 6126/94 Szenes v. Broadcasting Authorityl]18- a public interest or a personal
right — and the various balancing tests adoptecdethecordingly). With regard to the
purpose in the law, we are not required in thig¢asnake that distinction, since we have
before us a proper purpose, whether the compesihgevs classified as a general interest of
public security or whether it is classified as espeal right to life, and no one disputes this.
But this classification may have, in this caseigaificance with regard to the balance
underlying the requirement of proportionality.

16. In the case before us, the president seekastrile the protected value as a public
interest — public security; my colleague the vicegident sees before him the right to life,
which, in itself, is a protected basic right withire framework of the Basic Law: Human
Dignity and Liberty. This difference has great imance, as we have said, with regard to
choosing the appropriate balancing test, a hordralance or a vertical balance. Indeed, the
value of public security usually takes on a vaduape, and the tendency is to regard it as an
interest of a non-specific public. Frequently tla¢une of the expected harm to public security
is also intangible. The human right to life, howevs a concrete and tangible right. It is
almost the ultimate right, the right of specifiopé&e — human beings, each of whom is a
world in himself — to life. It seeks to protect sjjie people. As stated above, the distinction
between the two — between the interest and the +igls sometimes difficult, and the case
before us proves this. Prima facie we have hemdwewhat is an interest, a public interest.
But in this case the public image becomes cleatlamdanger is focused. We do not see
before us an intangible public but the plaintiveefs of persons who are likely to be harmed
in the next act of terror. We see the horrors efdttack in our mind’s eye. This is not the
intangible fear for public safety that we have knaw previous cases (see, for example, HCJ
73/53 Kol HaAm Co. Ltd v. Minister of Interior [182Jniversal City Studios Inc. v. Film

and Play Review Board [105]; HCJ 2481/93 Dayan uk\183]. Public security is speaking
here of the actual right to life, and it is thisthhe law seeks to protect. The attack that the
law seeks to prevent is directed at specific peaptkviduals, Moslems, Jews, Christians and
Buddhists, who live among us. Each and every ontkesfe persons has the right to life. They
are not standing before us today in person, sincane knows what the future holds in store
for him. But their right is before us. The dividitige between the public interest and the right
of the individual loses its strength in this caakth this distinction before us, let us turn to an
examination of the overall balance, as the thilatesst of the conditions of proportionality
instructs us. It seems to me that there will themo other conclusion possible than that the
condition has been satisfied.

The overall balance

17. The side of the benefit in this balance wasudised in the opinion of my colleague the
vice-president (at para. 109):

‘... an individual check of the persons includedhnge population groups who
have a proven potential for endangering securitylé& may reduce the
violation of the ability to have a family life irsdael, but it will not properly
guarantee public security, and it will dispropantitely violate the security of
the individual and the public. It is not merelyttizere is an inherent difficulty
in examiningab initio the positions and beliefs of the resident of thatbries,

to find out whether he supports our enemies orwetalso cannot ignore a real



concern, which has been proved in the past, tleaetinor organizations will
recruit the spouse who is a resident of the tereisanto its ranks onlgfter he
has been given a permit that allows him to entaelsand to move freely in
Israel. The investment of greater resources or rmoneentrated efforts will also
not guarantee the security of Israeli residentd,the meaning of this is that
cancelling the blanket prohibition in the law aeglacing it with an
arrangement of an individual check is likely todea quite a high probability of
an increase in terror activities in Israel; to kilktng and wounding of residents
of the state; to a real and tangible weakeningefi¢eling of stability; and as a
result of all of these to the undermining of denaagritself. In the task of
balancing between a reduction of the killing, safegding life and guaranteeing
the stability of the system of government, as camegpavith the damage caused
to some of the citizens of Israel who wish to livigh their foreign family
members in Israel — and we should remember tharendment to the law
reduced the scope of the violation significantiythe benefit is, in my opinion,
greater than the damage.’

This is the position with regard to the benefitth\fiegard to the damage, the legislator has
done much to reduce it. First, the restriction isgmbin the temporary measure does not apply
to marriages with Palestinians who live in coursttieat have ceased to be enemy states,
Egypt and Jordan. It applies to those people whifi the territories that are today under
hostile rule. It may become unnecessary if timemgh. The violation of the right to have a
family life, although difficult, is first and foreast limited in time. This is a temporary
provision, and it will be examined, if it is re-ened, each time anew, and in accordance with
the circumstances that will prevail at that timheTeconsideration in itself reduces the fear
of a continuing disproportionate harm. The temppraeasure merely postpones the
realization of the right. It does not cancel iteBvny colleague President A. Barak
recognizes the possibility that it will be necegdarpostpone the realization of the right, if
there is a difficulty in carrying out the individuzhecks. He says:

‘... the security checks must be treated with greabssness. Therefore if it is not
possible to carry them out because of the secpoigition in one part of the territories
or another, the individual check will be deferredilthe check becomes possible.’

Moreover, in the prevailing reality even my colleaghe president recognizes the possibility
of formulating presumptions of risk that naturahyolve a generalization, including a
presumption with regard to the age at which foreigrpresent a danger. ‘If it is necessary to
allow the identification of the foreign spousedsrael as persons who came from the
territories,” he says, ‘this should be allowed Litey reach the age at which the danger
presented by them is reduced’ (para. 94 of hisiop)nThis need also reflects the difficulty
inherent in an individual check as a replacementife measure adopted by the law. This
need, to make the individual checks stringentdatdis the difficulty in achieving the purpose
underlying the law by a different method. The difity is two-fold: the need to discover the
character of persons who live outside the jurigolicof the State of Israel and the need to
predict the future with regard to the expected bigha of foreigners who wish to enter the
territory of the state even as we speak. Restgctie right of foreigners who are nationals of
an enemy entity to live in Israel together withitlepouses, during this war, is a consequence
of the fear concerning the intentions of hostilgipa to recruit them for terror activities, the
fear that within this framework pressure will ats® placed on persons who would personally
prefer not to be involved in this, and past experiethat shows that for the purpose of the
struggle against the State of Israel use has beele wf civilians.

Moreover, the legislature reduced the blanket fmithn prescribed in the original law. It
applies the prohibition to population groups thatsent a relatively high risk, in accordance
with past experience and the professional assesshtre security authorities. It adds to this



the possibility of giving permits to stay in Israeladditional groups and also giving a permit
to stay in Israel for temporary purposes. The hi@arthe injured citizens has been reduced,
thanks to these amendments, by approximately 38%am@mbe seen from the explanatory
notes to the draft law. Logic dictates that addailorestrictions will be removed in the future
so that the number of persons whose right is \@dlatill decrease. In this regard, | add my
voice to the remarks of my colleagues, that thedhwuld also include a provision allowing
the approval of an entry permit into Israel in specases where there are serious
humanitarian reasons justifying this. This omissbould be amended, if the legislature
decides to enact a new provision that restrictettigy of foreigners into Israel in a similar
manner. But such a law has not yet come into exdéstand the current law is already passing
away. So here | return to the beginning: ‘this law'as the Citizenship and Entry into Israel
Law states — ‘shall remain valid until the secomndssan 5766 (31 March 2006).’ It is a
temporary provision, and it is in its final momeriike harm of the provision is vague and
this strengthens the conclusion that the overddirzz is also unable to serve as a ground for
intervention in the temporary provision.

Therefore | join with the position of my colleagugko wish to cancel the order nisi that was
made and to deny the petitions.

Justice E.E. Levy

1. Inthis matter, which | believe is one of thest sensitive and complex ever brought
before this court, we are charged with the diffitatk of finding the proper balancing point
between basic rights of the first order and theisgcneeds of the State of Israel. At this time
in particular there is no need to expound on thightef these security needs. As for me, |
will not hide the fact that the decision was accamed by grave doubts, and that | wavered
to and fro between the conflicting outlooks of nojieagues President A. Barak and Vice-
President Emeritus M. Cheshin. In the end, | camtbé opinion that the point of balance lies
in the determination that the Citizenship and Eity Israel Law (Temporary Provision),
5763-2003, requires careful examination, and withis framework there is no alternative to
making changes to it that will reduce the damagauses. However, since the formulation of
a proper draft law must be done intelligently andlte basis of complex teamwork, and since
on the other hand there is a concern that thetdwithose who will seek to abuse the
position in order to harm the security of the resis of the state, my position is that, until the
work of legislation has been completed, becauskeofear of a normative lacuna, the law
and the arrangements that exist by virtue thereodlsl be left as they stand.

2. For more than half a decade the citizensresidents of Israel have been subject to a
barrage of terror that is unprecedented in itsisitg and the price it has extracted in blood. It
is one of the most difficult periods that have Hefathe state since it was established. The
attacks make it difficult for the residents of #tate to conduct their lives calmly and with
security. It is this right to life and security, iwh every citizen or resident of any state around
the world seeks for himself, that terrorism, witbraelty that knows no equal, seeks to deny
the residents of the State of Israel. | think thate is no clearer illustration that this danger
still lies in wait for us, with ever-increasing émsity, than the tendencies to extremism in
some parts of the Moslem world that threaten tmbwcgreater and stronger, and especially
the deliberate choice of Palestinian society togkhe reins of government in the hands of
the Hamas movement, one of the leaders of the maudderror against Israel.

3. ltis not for nothing therefore that the eas events that we have witnessed since
September 2000 have become a turning point. Juseasntensity was completely different
from the patterns of terror known in previous dexsado too did it become clear that the
measures and defences used to frustrate terrotembloptil then were insufficient. A
redeployment and the implementation of more drafensive measures, which hitherto
there had been no need to adopt, became neceBbasge include legal arrangements that



were capable of providing a normative basis forthe against terror. Thus, inter alia, the
right of Israel to protect itself by means of aa@pion fence was recognized in principle
(Beit Sourik Village Council v. Government of Ist#2]); it has been held that the military
commander in the territories may order the placesidence of a person to be assigned for
reasons of the security of the territories (Ajurld@F Commander in West Bank [1]); the
ability to impose severe restrictions on detainedsnes of war (Marab v. IDF Commander
in Judaea and Samaria [3]); and so on.

At the same time it became clear that the arrangtnby virtue of which it was possible for
residents of the territories to acquire a statusrimel, could no longer stand in view of the
drastic change in circumstances. | am speakingetoncern that by allowing the process of
‘family reunifications’ in the format that precedtee government decision of May 2002,

there was a security breach that might play inéohtands of the terror organizations. These,
of course, rest neither night nor day in theirraties to find weaknesses in the defences of the
State of Israel. Regrettably, from time to timeytleeen succeed in doing so, and the suicide
attacks that have plagued us only recently arécgiit to remind those persons, who wish to
make light of the efforts of the security forcegptevent them, of how terrible and murderous
are the consequences of a security breach ofittis k

4. My colleague Vice-President Cheshin is thameefight in explaining that especially at
this time the weight of the public interest, whadeks to reduce the security danger and
ensure protection for the lives and safety of thlelip, is very great. The Knesset and the
government rightly sought, each with the meantsatisposal, to realize this interest by
means of an arrangement that would reduce thdrexissk. And even if, as my colleague
the president says, the existence of this risk doeseduce the weight of the basic rights of
the individual, which are violated by the arrangateeadopted, in my opinion the security
risk is most certainly capable of influencing tlcege of the protection given to these rights
and the location of the balancing point betweemthed the competing values.

5. With regard to the nature of the arrangemeder discussion in this case, | think that no
one questions that the Knesset has the power te tagislative arrangements with respect to
the immigration of persons who are not Israelidests into its territory. This power is one of
the cornerstones of every state, and my colleatpgegresident and the vice-president both
discussed this extensively in their opinions. Byanwof arrangements of this kind, the state
expresses its sovereign power of determining why ender it, and naturally this involves
making decisions concerning the composition ofptbulation, the burden that the state is
prepared to take on itself in absorbing new redi&je¢he degree of benefit that this provides
to the existing residents, and so on. And if thithe case in times of peace, it is certainly the
case in times of war.

6. Indeed, the public interest has a centralgpla shaping legislation that regulates the
issue of immigration. However, and this is the secprinciple on which my position is
based, | believe that there is no subject thatgdsilated in legislation that is exempt from
satisfying the normative balance test against coimgpeights and values. From the moment
that these acquired constitutional status, thetiggris a constitutional scrutiny, and when the
court is required to carry out this scrutiny, inaly avail itself for this purpose of the tools
of constitutional scrutiny prescribed in the Bdséws and developed in the case law of this
court for almost a decade and a half. This iseeélient, since as long as the Knesset as the
legislature wishes to determine arrangements totsta— as opposed to Basic Legislation —
it is subject to those principles that it estal@ifior itself when it sat as a constitutive
authority.

Thus, no matter how important they may be, the ignation laws are not immune to
constitutional review. Therefore, and notwithstawgdihe natural and understandable concern
that the public interest of protecting the securityhe state and its residents may be harmed,
we cannot regard the executive power to deternmmeigration arrangements as an absolute
authority that cannot be challenged. Like any atittyadhe exercising of this one is also



subject to the rules and principles of constitugicstrutiny, and the first stage of this
addresses the question whether basic rights oftiddual have been violated by it.

7. Two constitutional rights of the Israeli sgeuwho wishes to be reunited here with his
Palestinian spouse are violated by the legislaivengement that is the subject of the
petitions before us, and both of them are deriveahfthe right to human dignity, which is
enshrined in the Basic Law: Human Dignity and Lipe©ne is the right of a person to
family life, which incorporates two secondary rightvithout which it would appear they are
meaningless — the basic right of a person to mahgm he chooses, as he sees fit and in
accordance with his outlook on life, and the rigjtstt he and the members of this family will
be allowed to live together also from the viewpahthe geographic location of the family
unit, which they have chosen for themselves.

The second right that is clearly violated by théz&nship and Entry into Israel Law
(Temporary Provision) is the human right to equedtment. Prima facie, the prohibition in
the law does not distinguish between Arab residehisrael and Jewish residents. But it is
clear to everyone that from an ethnic and cultpoéht of view, it is only for the Arab citizens
of Israel that Palestinian residents of the temgconstitute a natural group for finding a
partner for marriage. This is a relevant differetit makes the legislative arrangement,
which ignores this, deficient. Notwithstanding, illvemphasize once again what we have
emphasized time after time in the case law ofdbigt, and that is that constitutional rights
do not stand alone, and therefore they are notaties®n the other pan of the scales there
are public interests which, in our case, as | leready said, are unparalleled in their
importance. In making the balance we use, as afmethe tools of constitutional scrutiny
that are familiar to us, namely the conditionshaf tlimitations clause’ in the Basic Law:
Human Dignity and Liberty, and especially the gioesof the purpose of the harmful
measures and the extent of the harm.

8. With regard to the purpose, as aforesaitherarrangement that is contained in the
Citizenship and Entry into Israel Law, the legigtatsought to provide a solution to the
security risk presented by the spouse who is deasbf the territories, who wishes to make
Israel the centre of his life. Notwithstanding, taeguage of the law shows that its purpose
was not intended to provide a solution to everyggcrisk that may arise from the entry of
Palestinians into the State of Israel. This casdsn from the concessions, which are specific
in their nature, that allow Palestinian residerfitthe territories to stay in Israel if they are
spouses who satisfy the age requirements (s.t8détw), minors who are in the custody of a
parent (s. 3A), and persons who are permitteddeive medical treatment in Israel or to
work here (s. 3B). | believe that the rationald tihaderlies these concessions — that it is
possible to neutralize the security danger that anese from the persons falling into the
concession categories — should cast light alsderases of the other persons wishing to
enter Israel in order to be reunited with theirisges.

9. We therefore find ourselves, and in this linragreement with the opinion of my
colleague the president, in the last stage of éimsteutional scrutiny, which is the stage of
considering the question of proportionality. | agveith my colleague the president that in its
present form the law is problematic, since | féwat it harms not only the spouses who wish
to be married, but also the democratic charactédneoftate of Israel and the delicate fabric of
relations with a significant sector of the publat lives in it. Notwithstanding, | think that

the centre of gravity lies particularly in the seddest of proportionality, namely the
existence of a less harmful measure that is sighble of fulfilling the purpose underlying

the Citizenship and Entry into Israel Law, whichas | have said, reducing the danger that
the normative arrangement will be abused to hassécurity of the state.

The premise for my position, which seeks to discéess harmful measures than the one
adopted by the Citizenship and Entry into Israel] s based on the assumption that in the
final analysis there will be no alternative to @phg the blanket prohibition in the law with
an arrangement based on an individual check gbéingon wishing to be reunited with his



spouse. Naturally this arrangement must adapf ttséthe security reality to the extent that
this may change, and at this time | am of the apirthat the state ought to adopt measures of
the kind that | will list below or ones like it,lalf which at the discretion of the legislature:

a. Atthis time, in so far as concerns thedessis of the Palestinian Authority, whose
‘hostility’ does not require proof, they shall babgect to a ‘presumption of dangerousness,’
which the person seeking to immigrate will be regdito rebut. For this purpose, the
respondents may make the consideration of theafabe Palestinian spouse conditional
upon presenting various items of documentationmfeghich it will be possible to discover
his family and social ties, and whether he presamtanger in the present or the future. It is
clear to me that an examination of the dangerogsoiethe candidate is difficult even in
times of calm, and even more so in times of a siyadeterioration, and therefore this check
may take time, and sometimes it is possible thatllinot be possible to complete it, such as
when the security establishment does not receigparation from its counterparts in the
Palestinian Authority, and there is a difficultydbtaining the information.

b. Itis a common phenomenon that a Palestinfamwishes to be united with his Israeli
spouse first moves his place of residence to Isamel thereby he presents the authorities with
a fait accompli. Moreover, since the examinatiomgblications for family reunification
continues for a long time, sometimes also as dtresamissions on the part of the applicants
themselves, the spouses become settled, acquperproenter the work force and their
children become a part of the local education sysihis, in my opinion, is a situation that is
unacceptable, since it involves offences agairesEihiry into Israel Law, and it is a basic
principle that a person who wishes to immigrata foreign country must, first and foremost,
obey its laws.

This leads to my conclusion that a consideratioaroapplication of a Palestinian who wishes
to be united with his Israeli spouse should beestitip the condition that as long as no
decision has been made, he undertakes not toleraet. Conversely, entering and/or staying
in Israel unlawfully should constitute sufficiembgnds for denying the application for
reunification.

c. I further think that it would be correctrequire every Palestinian who wishes to be
united with his spouse in Israel to declare hisltyyto the State of Israel and its laws, and to
give up his loyalty to any other state or entity.

As stated, these are merely examples of measwaesdbld be adopted in order to ensure that
the individual check does not become a sourceaifrigg danger, and | am convinced that
creative thinking by all the parties concerned riag additional measures that will achieve
the same goal. However, to do all this requiregtiand | am of the opinion that stipulating a
framework according to which the respondents vélrbquired to provide an improved
arrangement within nine months is reasonable. Qath an arrangement is presented,
because of the urgent security requirements, antetr that a void may be created in the
law, my opinion is that the current arrangemenughbe allowed to stand, in so far as the
Knesset decides to extend its validity. It is aleti-evident that the state should consider
including transition provisions within the framewaf the amended arrangement, in so far as
these are relevant.

10. Before concluding my remarks, | would like tldahat | can only express regret at the
fact that the terror organizations, who do not stbanything in order to achieve their
purpose, do not even hesitate, as has been pnotke past, to abuse the genuine desire of
Arabs on both sides of the border to be unitethéncovenant of marriage. It would appear
that just as those persons do not recoil fromiagihe blood of men, women and children
whose only ‘sin’ is that they are Jewish (and weusth remember that non-Jews have also
been hurt), it is doubtful if they give any weidbtthe fact that by their actions they cause
great damage also to the interests of memberswofdivn people.

11. In conclusion, | propose to my colleagues thalject to the aforesaid, we dismiss the
petitions in so far as they concern making an albsarder at this time that declares the



Citizenship and Entry into Israel Law to be voidaese it is unconstitutional.
Notwithstanding, | should point out that if thepeadents do not see fit to carry out what
they have been asked to do, | doubt whether thevidlveontinue to be capable of satisfying

judicial scrutiny in the future.



Petition denied, by majority opinion (Vice-Presitl@mneshin and Justices Rivlin, Levy, Grunis, Naor
and Adiel), President Barak and Justices BeiniBebcaccia, Joubran and Hayut dissenting.

16 lyyar 5766.
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