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The petition at bar concerns the request of pattid, who is currently in the Gaza Strip, to retta the
West Bank in order to complete her academic stuatitfse Bethlehem University.



Background and parties’ arguments

1.

Petitioner 1 (hereinaftethe petitioner) was born in Kuwait in 1987 and entered the Gazigp S
with her family in 1990. On August 8, 2005, theitiater left the Gaza Strip and shortly thereafter
entered the West Bank and began B.A. studies iiméss administration and translation at the
Bethlehem University. Some four years later, onoBet 28, 2010, in the early afternoon, the
petitioner was detained (along with one other iitlial) for a routine inspection at the Wadi a-Nar
checkpoint, near Bethlehem. The petitioner was estpa by military officials to produce her 1D
card and an examination thereof revealed her mrgidtaddress is in the Gaza Strip. As such, the
petitioner was questioned in Arabic, in accordatwea form entitled “questioning of a Gaza
resident who is illegally present in the West Bankl designated for return to his permanent place
of residence.” During the questioning, the petiéiorequested to remain in the West Bank in order
to complete her studies. The stay permit she ptedeto the military was taken from her, and,
following questioning, the competent official (headl operations in the civil administration)
decided to remove the petitioner to the Gaza Sktparound 6:00PM, while the petitioner was
being held at the checkpoint, a representative editipner 2 contacted respondent 2, the legal
advisor for the West Bank, requesting to delaytthesference of the petitioner to the Gaza Strip,
so that he may meet with her and inquire whethervgishes to take legal action. In response, he
was told on behalf of respondent 2, that the jpeiiti’'s transference to the Gaza Strip would be
delayed and that she would be held in the intetithe& Sharon prison, so that she is able to meet
with him on the following day. Respondent 2 alsstincted military officials not to remove the
petitioner to the Gaza Strip. However, the instarctvas not implemented and the petitioner was
removed to the Gaza Strip late that night. The fhat respondent 2's instruction to delay the
petitioner’'s transference to the Gaza Strip was implemented became known to petitioner’'s
counsel, as well as the representatives of pegiti@nonly on the following day, after her aforesai
transference had become a fait accompli.

On that same day (October 29, 2009), the petitiemg petitioner 2, Gisha - Legal Center for
Freedom of Movement (hereinafter togethibe petitioners) filed the petition at bar in conjunction
with a motion for an interim order instructing tfespondents to allow the petitioner to return t® th
West Bank. In the petition it was argued that tespondents had breached their administrative
assurance given to the petitioner and her couasiglay her transference to the Gaza Strip in order
to be able to meet with counsel and examine thailpitisy of legal action. On the merits, the
petitioners noted that the petitioner moved from Ydest Bank to the Gaza Strip in August 2005,
through Israel pursuant to a permit (which wasédrim to military officials by the petitioner) and
that her presence in the West Bank over the yddraat require procurement of a written permit
from the respondents nor was it subject to conlitidn this context, the petitioners argued that th
policy by which residents of the Gaza Strip areunesgl to obtain a permit for remaining in the
West Bank commenced only at the end of 2007 and doeapply to the petitioner who entered the
West Bank in August 2005. The petitioners furthgguad that the respondents make no security or
other allegations against the petitioner, othen tiiee fact that her registered address is in tteaGa
Strip. This alone does not justify her transferefroen the West Bank to the Gaza Strip. It was
further argued that the petitioner is in the midsthe final semester of her studies, hence, her
transference to the Gaza Strip will have made years of academic effort come to nothing.

In the respondents’ response to the petition aadrthtion for an interim order, it was argued that
there is no cause for intervention in the decigmransfer the petitioner to the Gaza Strip. The
respondents note that the petitioner entered thst Wank and remained there unlawfully whilst

abusing the permit to enter Israel which was ghieher in August of 2005 for the purpose of a
visit to Jerusalem for a few days. The respondéntber noted that the presence of Gaza Strip
residents in the West Bank has required and stifjuires the authorization of the military

commander and that such permit was never grantedet@etitioner. The respondents’ response



also notes that in August 2005, Member of Kneddét)(Hayim Oron submitted a request to allow
the petitioner to enter the West Bank for the paepof taking the Bethlehem University admission
test. This request was denied in view of the poicacticed at the time with regards to this issue,
whereby students who are residents of the Gaza &tei not permitted to study in the West Bank.
As for the petitioner’s transference to the Gaz#gp Stefore she was able to meet with counsel, the
respondents argued that this was a result of am ierconveying the instruction of respondent 2 to
military officials. In a supplementary notice sulted by them ahead of a hearing in the petition,
the respondents further added that an inquiry it petitioner's matter revealed that the
instruction of petitioner 2 to delay her transfereno the Gaza Strip was not understood by the
relevant officials as binding and that in a meetiedd at the office of the HCJ department head in
the state attorney’'s office it was decided thathardugh inquiry into this matter should be
performed by a high ranking military officer. Thespondents also noted that in order to elucidate
the relevant operational procedures a conferenseheta with officials from the military and civil
administration, in which procedures respecting thiie were clarified. The respondents finally
noted that they are troubled by the error that gméad delay of the transference, but stressed that
on the merits, there is no cause for interventiotihe decision to transfer.

Ahead of the hearing of the petition held on Novemt2, 2009, the petitioners submitted
supplementary briefs and notddter alia, that the petitioner was transferred to the Gatzig S
without being given a proper hearing and that Hghtrto due process had been severely
compromised. In our decision of that day, we irtlrd, with respondents’ consent, that the
petitioner be given a further hearing at the Ereeckpoint which her counsel would be able to
attend. Counsel would also be able to supply thepamedents with written arguments. On
November 24, 2009, the respondents notified thapttitioner was given a hearing on November
17, 2009 and that on November 18, 2009, her coyprseided them with written arguments. The
respondents notified that the petitioner’s case rgavaluated and that on November 24, 2009, a
decision was made not to allow her to return toWest Bank for the following reasons: in August
2005, an application by MK Hayim Oron to allow thetitioner to enter the West Bank for the
purpose of academic studies was denied; the peit® entry into the West Bank using a short-
term permit (5 days) which allowed her entry taudafem, and without an entry permit to the West
Bank for the purpose of academic studies; theipeét's illegal presence in the West Bank for
four years; the fact that the petitioner has reéatiin the Gaza Strip and the concern that the
petitioner would settle in the West Bank at theatasion of her studies. The respondents further
noted that in the course of the hearing, the petti clarified that she attempted to change her
address from the Gaza Strip to the West Bank durergoresence therein, but that the Palestinian
side informed her that the Israeli side refusedlitmw Palestinians to change their addresses. These
statements made by the petitioner are incompatititethe arguments made by the petitioners that
the petitioner’s presence in the West Bank did negjuire obtaining a written permit from the
respondents. The respondents’ notice was supplechént a public employee statement dated
November 11, 2009 prepared by the civil adminigirain the West Bank which confirms that
according to a comment entered in August 2005, Migikh Oron’s request to allow the petitioner
to arrive for the Bethlehem University admissiost twas refused due to the security prohibition on
allowing students from Gaza to study in the WesilBa

In response to the respondents’ notice, the peét® repeated their arguments and added that
during the hearing, the petitioner detailed thekigemund for her departure from the Gaza Strip.

She recounted that she contacted the Greek-Orth@diarchy in August 2005 seeking assistance
in obtaining a permit to enter Israel in order totg the West Bank for the purpose of academic
studies and that some time thereafter she wasmeby the Patriarchy that such permit had been
issued to her. The petitioner stated that she finerdelieved that she had been granted a permit to
enter the West Bank for the purpose of academitiefuand so she did. The petitioners also noted



that the petitioner said during the hearing that Ishs no information regarding a request made by
MK Hayim Oron on her behalf.

On November 30, 2009, we held a second hearingeirpétition in which it was revealed that the
respondents are unable to locate the petitionéais germit which was taken from her during the
guestioning at the checkpoint. Therefore, in owiglen of that day, we instructed the respondents
to attempt to locate the permit as well as theieatbns filed in the petitioner’'s case in 2005. On
December 6, 2009, the respondents notified thatafbeementioned documents had not been
located but supplemented the notice with a “repiifitthe permit which indicates that the permit
issued the petitioner in 2005 expressly stated #ha& was permitted to go to Jerusalem for
“personal” purposes and for five days during AugefsR005. The respondents therefore repeated
their argument that the permit issued to the petir in 2005 did not permit her to enter the West
Bank for the purpose of academic studies. The ipedts, on the other hand, noted in their
response dated December 7, 2009, that the respshékbture to locate the original permit raises
doubt with respect to the factual background peingito the petitioner’'s entry into the West Bank
and that this factual doubt must be interpretetthénpetitioner’s favor.

According to the policy practiced by the responddat some time and prior to August 2005, entry
of Gaza residents to the West Bank for the purpbseademic studies is not approved. This policy
has been reviewed by this court in the past andanse for intervention was found (HCJ 7960/04
Al-Ghazi v. IDF Commander in the Gaza Strip (unpublished, September 9, 2004) (hereinafter:
the Al-Ghazi cas¢; HCJ 11120/09Hamdan v. GOC Southern Command(unpublished, August

7, 2007 (hereinaftethe Hamdan casg the petition at bar is to be reviewed in theteghof this
policy and the central question to be addressedhather the special circumstances of the case at
hand, i.e., the fact that the petitioner enterezl \tflest Bank four years ago for the purpose of
academic studies, the fact that she is about ishfimer studies and the fact that she was remaved t
the Gaza Strip despite an agreement to delay theva in order for her to hold conference with
her counsel necessitate a different conclusion thahreached by the court in théGhazi and
Hamdan cases. | consider that the answer to this is hegat

Indeed, the petitioner remained in the West Bamkafdtong time and one should not ignore her
arguments that she has only three courses lefbrtplete her bachelor's degree. However, at the
same time, one should not ignore the fact thaptt#ioner remained in the West Bank without a
legal permit for some four years. Note well, thengie to enter Israel granted to the petitioner in
August 2005 did not allow her to leave the GazépSar the purpose of academic studies in the
West Bank. Even if we assume, in the petitionexsf, that the fact that the respondents failed to
present us with the original permit but only a nefpthereof does create some factual haziness with
respect to its content, and also if we assume ttiatpetitioner indeed was unaware of Hayim
Oron’s denied request with respect to her studiaghe West Bank, it does not benefit her, as the
petitioner noted in the hearing held for her thea permit was granted to her for “a religious,
Christian purpose” and that it was valid for fiveyd only during August of 2005. Thus, at the time
of the petitioner's departure for the West BankAimgust 2005, she did not possess a permit to
travel to the West Bank for the purpose of acadeshidies, yet she took the law into her own
hands and in these circumstances there is no optibto find that the petitioner went to study in
the West Bank unlawfully and that the fact of hfaresaid presence therein does not constitute
sufficient grounds for allowing her to return tettWest Bank now in order to complete her studies.
Any other conclusion would amount to unjust preféied treatment of the petitioner as compared
to other residents whose application to move tottest Bank for the purpose of academic studies
was denied and who respected the decision andmethai the Gaza Strip as far as we are aware.

Indeed, the error made in the petitioner’'s matter & which her transference to the Gaza Strip was
not delayed despite the instruction of petitionsh@uld not have occurred, and one must not make



light of it. However, the respondents’ argumentfotee us indicate that they are taking the issue
seriously and are taking action to draw the necgssanclusions in order to prevent similar cases
in future. However, as rightly argued by the resfanmis, this error alone cannot justify acceptance
of the petition, particularly following the hearihgld for the petitioner at the Erez checkpointwit
counsel present and the subsequent reevaluation.

For all the above detailed reasons, | shall suggesty colleagues to reject the petition without
writ for costs.

Justice
Justice M. Naor
| concur.
Justice
Justice N. Handle
| concur.
Justice

Ordered as stated in the opinion of Justice E. Hayu

Given today, 3 Kislev 5770 (9 December, 2009).
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