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The Judea and Samaria Area
Office of the Legal Advisor
P.O.B. 5,  Beit El 90631

Tel: 02-9977071/711
Fax: 02-9977326

709574 - 222/20
24 Av 5770
August 4 2010

Elad Kahana, Att.
Hamoked Center for the Defence of the Individual
By fax 02-6276317

Greetings, Dear Colleague,

Re The Order on the Prevention of Infiltration (Amendment No. 2)
and the Order on Security Provisions (Amendment Nol112) —
Response to a Further Letter
Yours: 65091 of June 8, 2010
Ours: 707660 of May 13, 2010

General

1. I hereby acknowledge receipt of your letter refeezhabove, concerning the
legislative amendments in the above referencer Rriaddressing the claims
mentioned in the letter per se, | remind that begislative amendments in the above
reference were assimilated to the Order regardeoyi®y Provisions [integrated
Version](Judea and Samaria) (no. 1658)69-2009 (hereinaftertie integrated
version"), which entered into force on May 2, 2010, and irdégpt within it the main
criminal legislation inJudea and Samari@herefore, and for the sake of facilitation,
our consideration will refer to the sections asgnated version.

2. Regarding your question about the relation betwherOrder regarding Prevention of
Infiltration and the Declaration regarding Closamh&s (the Order regarding Closed
Zones (West Bank Area) (Amendment) (No. 34), 57287}, we reply that the
declaration defines the closed zone and the tefrastoy thereto, and the Infiltration



Order (which, as mentioned, is now assimilated th&integrated version) defines
the consequences of a violation of the declaratgarding the closure of an area —
the offence of infiltration, the ability to issuedaportation order against the violator
etc.. Furthermore, it needs reminding, that théarnitly of the military commander to
remove an individual from a closed zone, accordlingection 318 of the integrated
version (section 90 of the original Order regardsggurity Provisions), has not been
revoked and this authority is indeed a paralleharity to the authority stipulated in
the Order regarding Prevention of Infiltration.

Definition of an Infiltrator

3.

Regarding the definition of an infiltrator, we cammccept the interpretation you
propose. Firstly, our position regarding resideit&aza who are present in the
Judea and Samaria Area without a peisikinown, and has been declared before
the court on several past occasions. As statedripervious letter, your position on
the issue of principle was presented before thet @otHCJ 660/08Amer and the
state's position was also presented, and we canduthe court's ruling on the
matter.

Nonetheless, we remind that the question of thesta Gaza residents, who are
present inJudea and Samanéthout a permit, igolitical in essence, unlike the
policy of removals frondudea and Samanehich is formulated by the military
commander.

With regard to your claim concerning a person whizeed with a permit, that was
then violated or expired, and also regarding HEbAM Salemand HCJ 8729/09
Suali, our position is known and has been declared bdfa court in these cases.

We consider that the court's remarks in these aida®ot pertain to the question of
the military commander's authority, but ratherte guestion of the reasonableness of
the discretion exercised regarding both cases. Wdhrd to the question of authority,
indeed the Supreme Court has previously ruledttigamilitary commander is
authorized to remove Gaza residents fromJindea and Samaria Area, thunser

alia, in HCJ 8731/0Berlanty Azzam.

In this context, note that in our view, there isimpediment to continue returning to
Gaza those residents of Gaza who are presentdea and Samandthout a permit
issued under the general authority of the milimsgnmander, as stipulated in section
318 of the integrated version, as conducted until.rHowever, as a matter of policy
and for the benefit of the Gaza residents who al@awfully present indJudea and
Samariait was decided that the procedure of their retartihe Gaza Strip would be
subject to judicial review by the Committee for theamination of Deportation
Orders. Insofar as you deem it proper to revisedbtision and continue returning
Gaza residents to the Gaza Strip as conductednatil we request your informed
position on the matter, to enable us to recongltkedecision.

Regarding the deleted definition of "resident @& #rea" and the provision giving
rise to the presumption of infiltration, note thi®vision was replaced with a parallel
provision that establishes a similar presumptiaeetion 304 of the incorporated
version. In our view, the new provision is moreiéen as it does not require proof of
residencyin the Area, but just of lawful presence, whicleéstainly the easier to
prove.



8.

Regarding the entering of foreign nationals inrégistry, note the deleted

registration in the few cases you mentioned, pagsedcrutiny of the Supreme

Court, and was sanctioned by it, in view of an ediscovered in the processing of
these cases, which was swiftly put right. Surabyfesv cases cannot serve to instruct
as to the entire political gesture, whereby thodsanf residents of Judea and Samaria
were granted status and were registered as such.

Criminal Liability

9.

10.

Regarding criminal liability, you claim that preuvsly a person who lawfully entered
the Area, could not have been criminally chargedriy event, and that this new
definition bears retroactive repercussions on awasmber of people. We cannot
concede on this issue.

As known, section 90 of the Order regarding SegirbvisiongJudea and
Samaria)no. 378)5730-197Qhereinafter: the Order regarding Security
Provisions’) stipulated that the military commander is eatitto declare the closure
of an area and order to leave it. Therefore, evam fo the current legislative
amendments, a person who lawfully entered thelaueatayed on without a permit
had committed a criminal offence under the Ordgarding Security Provisions,
albeit without being designated as "infiltrator'dem the Order regarding Prevention
of Infiltration in its original version. The stated presented its position in the matter
in petitions regarding the removal of Gaza resisiénaim the Judea and Samaria
Area.

It is significant to recall in this regard, thatacding to the Order regarding Security
Provisions, the penalty for such an offence waggars'imprisonment. Now, with
the legislative amendment and the penalties s#t fegarding infiltrators, a lenient
penalty was set forth regarding those who entdred\tea lawfully but stayed on
unlawfully, set at three years' imprisonment. kvédent that in constructing a
specific offence relative to these persons in éiethe general offence for the
violation of declarations of closed areas has bnbafjout penal leniency in their
regard.

Judicial Review

11.

12.

In this regard, we clarify that the amendment wsrided to guarantee a judicial
review of the holding of a person dastody, as mandated by the ruling of the
Supreme Court. However, and since the issues aselgllinked, the examination
committee received powers over relevant questameng them the power to uphold
a deportation order, revised or unrevised, anévtoke a deportation order if the
committee was convinced that the person in cusidgt an infiltrator, etc. We thus
consider that the order indeed guarantees judiewd¢w of custody.

In the matter of the judicial review of the deptida order, note the amendment was
not intended to mandate the said review in all €aaed it will be made possible, as
now, by appealing to the Supreme Court. To our tstdeding, such is the scope of
review ordered by the court in HCJ 2737Kxfarneh v. The IDF Commander in
Gaza:



13.

14.

"The state ought to act early for the establishnoéiat
mechanism of“internal” judicial review — alongside this court’s
review — of theholding of persons banishedinder the security
legislation in the Area [...] As any proceeding inviag the
denial of liberty, also the holding of such baniipersons
ought to be carried out according to clear andnaeffirules, and
be subject to periodic judicial review". [emphaaikied]

As said, it is the holding in custody that is subgel to the review and not the
deportation per se. We recall that within Israsbableportation orders issued by the
Minister of Interior under th&ntry into Israel Law are not subject to reviewdyef
the Custody Courtind inasmuch as there is a wish to challengdepertation order
itself, this is accomplished in a separate procegdhrough a petition to the Court
for Administrative Affairs.

Regarding immediate deportation, we recall thatreoy to the previous legal
situation, the current legislative amendment exgyestipulates that an infiltrator can
be deported only after 72 hours passed from theedglof the written deportation
order, unless the deportee has previously agretitd tdeportation (section 301(6)).
Therefore, we are unclear as to why a further esgpséipulation is in needed to the
effect that a person shall not be deported prigrésenting his case before the court,
considering that a person who wishes to preserddsie before the court will be able
to do so in the said period at his disposal.

Regarding the possibility of delaying the depodatinote the final clause of section
301(6) allows the military commander to delay tlagedof deportation, at the request
of the person against whom the deportation orderigsued. Obviously, in this
regard, the military commander will give greatexdance to the recommendation of
the committee.

Holding in Custody

15.

16.

Regarding the differences between Israel and tlea Aglative the periods of holding
in custody, we note the issue was examined duhiagteliminary staff work for the
legislative amendment. In view of the disparitythie security situation between Israel
and the Area and the risk posed by some of thiratfirs, in view of their
involvement in hostile terrorist activity or cringhactivity, as well as past difficulties
that arose in deporting infiltrators who came frenemy states with which there are
no diplomatic relations, and without documentatievhich causes the origin state to
renounce them, or those who came from countrigthaccasion refuse their
residents' return into their territory, it was el justifiable to create a difference in
the periods of judicial review of custody betweba Area and Israel.

Regarding your claim on the requirement placed datainee to advance his
deportation to whichever county, we recall thas tleiquirement was not disqualified
by the court. In HCJ 1268/10, the military commaraigreed to release the petitioner
from custody, in view of his detention period, th#avorable security material

against him and the other circumstances at is§he.deportation order in the case
was not revoked, and the petitioner was requirebfieal to Jordan to receive travel
documents. The remarks of the court in this maitieiressed the question whether the
intended deportee or the military commander shaplaly toadditional countries to
inquire into the possible acceptance of the intdriigportee into their territory.



In this matter, even if we accept your claim to éfffect that this is liable to bind the
judicial discretion, we consider that in view oéthotential security circumstances
involved in releasing intended deportees from alystasome of whom are suspect
(or even convicted) of committing serious crimeaiagt the security of the Area, this
goes to justify the discretionary restrictions,tigatarly when dealing with a
committee whose purpose is the examination ohtiiding in custody:.

17. Finally, regarding your question relative the stabfia person designated for release
by the committee, note the issue is currently umst@mination. You will be notified
once a decision is reached.

18. In conclusion, in view of all of the above, as well as in oueyipus letter in
reference, we found no cause to make addition&l&ye amendments at this stage
or order the revocation of the legislative amendmanhissue.

Sincerely

[signature]

Limor Tachnai, Major

Head of Population Registry Section
On behalf of the Legal Advisor

cc: Bureau Chief of the Military Advocate General
Bureau Chief of the GOC Central Command
Assistant Coordinator
Legal Advisor to the Defense Agencies
Assistant Head of National Section
Bureau Chief, the Judea and Samaria Division
Deputy Attorney General (Consultation) — Att. MiRalas
Director of HCJ Department - Att. Oshat Mandel
Senior Assistant to the Attorney General — Adv. Rizi
Military Advocate General Headquarters — Head térmational Law
Department



